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(Note—See front of this volume for tables) 


ACT OF JUNE 30, 1834 


1. Appellant’s contention that under sec. 22 of the Act of June 30, 1834, 4 
Stat. 729, 733 (25 U.S.C. § 194 (1976)), the burden of proof cannot be 
assigned to the tribe is without merit. The issue framed by appellant 
does not align ‘‘Indians’’ against ‘“‘whites.’’ The primary relief sought 
by the tribe is the cancellation of trust patents which can only be 
held by Indians 


ACT OF MARCH 2, 1889 


1. Assuming, in the light most favorable to appellant, that the allotments at 
issue were subject to the final proviso of sec. 9 of the Act of Mar. 2, 
1889, 25 Stat. 888, 891, we find no language in this or other sections of 
the Act evidencing an intention on the part of Congress that allot- 
ments—to be valid—required approval by the Oglala Sioux Tribe 


ACT OF AUGUST 15, 1894 


1. The Agreement of Dec. 4, 1893, between the Yuma (now Quechan) Indians 
and the United States, ratified in the Act of Aug. 15, 1894 (28 Stat. 
286, 332) provided for a conditional cession of the nonirrigable land of 
the Fort Yuma Reservation. The conditions which included allot- 
ment and sale of surplus irrigable land and the opening of nonirrigable 
lands to settlement and entry, did not occur during the decade follow- 
ing the agreement and ratifying statute_______- Pirspaieregencch <hr toon 


ACT OF APRIL 21, 1904 
1. Sec. 25 of the Act of Apr. 21, 1904 (33 Stat. 189, 224), which authorized 
the application of the 1902 Reclamation Act to the Fort Yuma and 
Colorado River Reservations, and which provided for the allotment 
and sale of surplus irrigable lands on those reservations, was unrelated 
to and was not intended to effect the conditional cession provided for 
in the 1893 agreement and the 1894 ratifying statute_____-__--_-_- 


ACT OF AUGUST 15, 1953 


1. Public Law 280, 67 Stat. 588-90, did not grant to States general civil regu- 
latory powers over Indian reservations. Nor could this be accomplished 
by Departmental regulation, Secretarial Order or other directive 


ACT OF OCTOBER 22, 1965 


1. Title I of the Highway Beautification Act, 79 Stat. 1028, which applies to 
all ‘‘public lands or reservations of the United States,’’ does not apply 
to indian reservations.................- SE ee ene an re 
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ACT OF OCTOBER 22, 1965—Continued 
2. California’s outdoor Advertising Act, implementing the Highway Beautifi- 
cation Act, 79 Stat. 1028, may not be applied to non-Indian lessees on 
the Morongo Indian ‘Reservation. == eee se 
3. The Department’s policy established in 1965 of requiring lessees of Indian 
lands in California to comply with State standards regulating land use 
and development can be achieved without subjecting developing tribal 
governments to the full enforcement powers of the State, viz., through 
adding appropriate State standards to the provisions of any lease___- 


ADMINISTRATIVE AUTHORITY 
(See also Federal Employees and Officers.) 


GENERALLY 


1. Established and longstanding Departmental policy relating to the ad- 
ministration of the simultaneous oil and gas leasing system, premised 
upon regulatory interpretation, is binding on all employees of the 
Bureau of Land Management, until such time as it is properly changed_ 


ENFORCEMENT OF CRIMINAL VIOLATIONS 


1. The Board of Land Appeals, in its adjudication of appeals to determine 
rights of parties to receive or preserve interests in Federal lands, has a 
concomitant obligation to preserve the integrity of the process, and 
where it appears to the Board that the administrative record of a case 
contains strong evidence of multiple violations of 18 U.S.C. § 1001 
(1976), the Board will refer the matter with its recommendation that 
an investigation be initiated to determine whether criminal charges 
should be brought 


ADMINISTRATIVE PRACTICE 


1. Where a protestant against the issuance of an oil and gas lease supports 
his allegations that the lease offer is not qualified with sufficient 
evidence to warrant further inquiry or investigation by BLM, the 
protest should not be summarily dismissed for failure of the protestant 
to make positive proof of his allegations. Instead, the protest should 
be adjudicated on its merits after all available information has been 
developed. oo frs os a ee ee EO Sais on a as Sen 

2. Established and longstanding Departmental policy relating to the adminis- 
tration of the simultaneous oil and gas leasing system, premised upon 
regulatory interpretation, is binding on all employees of the Bureau of 
Land Management, until such time as it is properly changed_-_--_-_-_- 

3. Where a protest, with accompanying supporting evidence, alleges that 
the oil and gas lease offer drawn first in a simultaneous filing-drawing 
procedure violated the regulations because a party in interest was not 
disclosed and there was a multiple filing, the Bureau of Land Manage- 
ment should first afford the drawee an opportunity to respond to the 
protest before rejecting the offer based on facts alleged in the protest. 
The error, however, is rendered harmless where on appeal the offeror 
has full opportunity to make factual submissions and respond to the 
allegations: 225 sso So2e ese ee ee ae a a on eae 
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ADMINISTRATIVE PROCEDURE 
(See also Appeals, Contests and Protests, Hearings, Rules of Practice.) 


GENERALLY 


1. Where the Bureau of Land Management determines that an Alaska Native 
allotment application should be rejected because the land was not used 
and occupied by the applicant, the BLM shall issue a contest com- 
plaint pursuant to 43 CFR 4.451 et seq. Upon receiving a timely 
answer to the complaint, which answer raises a disputed issue of 
material fact, the Bureau will forward the case file to the Hearings 
Division, Office of Hearings and Appeals, Department of the Interior, 
for assignment of an administrative law judge, who will proceed to 
schedule a hearing, at which the applicant may produce evidence to 
establish entitlement to his allotment____.......-.-_.------------ 

2. Where the Bureau of Land Management (BLM) determines that an 
Alaska Native allotment application should be rejected in part because 
the Native did not use all of the land applied for, the BLM shall initiate 
a contest proceeding pursuant to 43 CFR 4.451 et seg___-_--_------ 


ADJUDICATION 


1. State of Alaska selection applications should not be rejected because of con- 
flicts with Native allotment applications which are to be approved 
without first affording the State notice of such action to be taken and 
an opportunity to contest the conflicting claims if it desires ___--_----- 

2. Where a protest, with accompanying supporting evidence, alleges that the 
oil and gas lease offer drawn first in a simultaneous filing-drawing 
procedure violated the regulations because a party in interest was not 
disclosed and there was a multiple filing, the Bureau of Land Manage- 
ment should first afford the drawee an opportunity to respond to the 
protest before rejecting the offer based on facts alleged in the protest. 
The error, however, is rendered harmless where on appeal the offeror 
has full opportunity to make factual submissions and respond to the 
CULCBSRIOHS <-. 5 sare a8 ie Vk Sere ee oe ee eet eee 1 oe 


BURDEN OF PROOF 


1. The burden of proving a valid color of title claim is on the claimant. Where 
it cannot be said from the evidence presented that the grantors and 
grantees in the claimant’s chain of title acquired a parcel of land with 
the bona fide belief that the parcel included all the land claimed, the 
color of title application must be denied________------------------- 

2. After holding a hearing pursuant to the Administrative Procedure Act, an 
administrative law judge may properly find that a person has commit- 
ted a grazing trespass if that finding is in accordance with and sup- 
ported by reliable, probative and substantial evidence_-_------------ 

3. In review proceedings of notices of violation and cessation orders, the 
burden of going forward to establish a prima facie case rests with OSM 
and the ultimate burden of persuasion rests with the applicant for 
MONON od ce Ste pe. cel werd xe Bik a ar ei a hl eh a 


DECISIONS 


1. After holding a hearing pursuant to the Administrative Procedure Act, an 
administrative law judge may properly find that a person has commit- 
ted a grazing trespass if that finding is in accordance with and sup- 
ported by reliable, probative and substantial evidence__------------ 
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ADMINISTRATIVE PROCEDURE—Continued 
HEARINGS 


1. After holding a hearing pursuant to the Administrative Procedure Act, an 
administrative law judge may properly find that a person has commit- 
ted a grazing trespass if that finding is in accordance with and sup- 
ported by reliable, probative and substantial evidence_____________- 

2. Alaska Natives who allege substantial use and occupancy of vacant, 
unappropriated, and unreserved public land in Alaska for a period of 
at least 5 years pursuant to the Act of May 17, 1906, as amended, 
43 U.S.C. §§ 270-1 to 270-3 (1970), and the regulations at 43 CFR 
Subpart 2561 are entitled to notice and an opportunity for a hearing 
prior to rejection of their application. Such notice shall specify the 
reasons for the proposed rejection. Claimant shall have an opportunity 
to present evidence and testimony of favorable witnesses at a hearing 
before the trier of fact prior to a decision. ___..._._._...-._.------ 

3. Where legal conclusions are reached in an appellate decision upon un- 
disputed facts, and there has been no proffer or further facts which 
could compel different legal conclusions, no useful purpose would be 
served for a hearing, and a request therefor is properly denied _-_-_-_-_~-- 


STANDING 


1. Where the State is a party to decisions by the Bureau of Land Management 
and the State’s selection applications were rejected by those decisions, 
under 43 CFR 4.410, the State has standing to appeal those decisions 
to the, Board:of duand Appeals. 26.2 52.5275 gale Spe ee ea Ses 

2. Under the “functional” standard to determine administrative standing 
set forth in Koniag, Inc. v. Andrus, 580 F.2d 601 (D.C. Cir. 1978), 
cert. denied, 99 S. Ct. 733 (1979), the State of Alaska has standing to 
challenge Native allotment applications conflicting with its selection 
applications even if the land is within a Native village selection area 
under the Alaska Native Claims Settlement Act. The State has stand- 
ing under Departmental regulations to initiate private contests against 
such conflicting Native allotment applications._____-._------------ 


SUBSTANTIAL EVIDENCE 


1. After holding a hearing pursuant to the Administrative Procedure Act, an 
administrative law judge may properly find that a person has com- 
mitted a grazing trespass if that finding is in accordance with and 
supported by reliable, probative and substantial evidence----------- 


ALASKA 
ALASKA NATIVE CLAIMS SETTLEMENT ACT 


1. The Alaska Native Claims Settlement Act extinguished aboriginal occu- 
pancy claims of Alaska Natives; such claims cannot serve as a bar 
to a State selection, nor preclude the State from challenging Native 
allotment applications conflicting with its selection----.-.-.-------- 

2. Under the “functional”? standard to determine administrative standing 
set forth in Koniag, Inc. v. Andrus, 580 F. 2d 601 (D.C. Cir. 1978), 
cert. denied, 99 S. Ct. 733 (1979), the State of Alaska has standing to 
challenge Native allotment applications conflicting with its selection 
applications even if the land is within a Native village selection area 
under the Alaska Native Claims Settlement Act. The State has stand- 
ing under Departmental regulations to initiate private contests against 
such conflicting Native allotment applications--...-._-.------------ 
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ALASKA—Continued 
INDIAN AND NATIVE AFFAIRS Page 


1. Settlement on land in Alaska which is subject to a grazing lease issued 
under the Alaska Grazing Act of Mar. 4, 1927, 43 U.S.C. §§ 316, 
316a-3160 (1976), does not create any rights by virtue of such settle- 
ment under the Alaska Native Allotment Act, 43 U.S.C. §§ 270-1 
to 270-3 (1970), repealed by 43 U.S.C. § 1617 (1976), since such land 
is segregated from adverse appropriation at least until the Depart- 
ment takes action to cancel the grazing lease pro tanto, but the grazing 
lease does not preclude the filing of a State selection application 
which, when filed, segregates the land from all appropriation based 
WO: SeULloMmeRt OL WONUON = ve ne ane nen ee eee 346 


LAND GRANTS AND SELECTIONS 


Generally 


1. The Alaska Native Claims Settlement Act extinguished aboriginal occu- 
pancy claims of Alaska Natives; such claims cannot serve as a bar to 
a State selection, nor preclude the State from challenging Native 
allotment applications conflicting with its selection-_____.._______-_- 361 
2. Under the “functional” standard to determine administrative standing set 
forth in Koniag, Inc. v. Andrus, 580 F. 2d 601 (D.C. Cir. 1978), cert. 
denied, 99 S. Ct. 733 (1979), the State of Alaska has standing to 
challenge Native allotment applications conflicting with its selection 
applications even if the land is within a Native village selection area 
under the Alaska Native Claims Settlement Act. The State has stand- 
ing under Departmental regulations to initiate private contests against 
such conflicting Native allotment applications_-__-_ seared oe - od oe he 361 
3. State of Alaska selection applications should not be rejected because of 
conflicts with Native allotment applications which are to be approved 
without first affording the State notice of such action to be taken and 
an opportunity to contest the conflicting claims if it desires___-___--- 361 
4. Where there is a conflict between an application by the State of Alaska 
to select land under the Alaska Mental Health Enabling Act and an 
application by an Alaska Native for allotment under the Act of 
May 17, 1906, and it appears to the Bureau of Land Management 
that the Native applicant has met the requirements for patent, upon 
notice of this determination the State, if dissatisfied, has an election 
of remedies. It may initiate private contest proceedings to prove lack 
of qualification on the part of the Native, or it may appeal the deter- 
mination to the Board of Land Appeals. If, on appeal, the Board 
concludes that the Native’s application is deficient, it will order the 
institution of Government contest proceedings. If, however, the Board 
affirms the finding that the requirements of patent have been met, 
the State will have no further administrative recourse. Where the 
State had not, prior to its appeal, been afforded notice of the election, 
it should be afforded an opportunity to make such election - - - ------ 44] 
5. A selection filed by the State of Alaska is subject to prior valid existing 
rights of Natives, irrespective of whether the State selection was filed 
pursuant to the Alaska Mental Health Enabling Act or the Statehood 
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ALASKA—Continued 
LAND GRANTS AND SELECTIONS—Continued 


Applications 


1. Settlement on land in Alaska which is subject to a grazing lease issued 


under the Alaska Grazing Act of Mar. 4, 1927, 43 U.S.C. §§ 316, 
316a-3160 (1976), does not create any rights by virtue of such settle- 
ment under the Alaska Native Allotment Act, 43 U.S.C. §§ 270-1 
to 270-3 (1970), repealed by 43 U.S.C. § 1617 (1976), since such 
land is segregated from adverse appropriation at least until the Depart- 
ment takes action to cancel the grazing lease pro tanto, but the grazing 
lease does not preclude the filing of a State selection application which, 
when filed, segregates the land from all appropriation based upon 
settlement or location. ~. 22.2222. l oc eee gS ea 


Mental Health Lands 


1. A selection filed by the State of Alaska is subject to prior valid existing 


rights of Natives, irrespective of whether the State selection was filed 
pursuant to the Alaska Mental Health Enabling Act or the State- 
hood ‘Act: =. 222 2222S 22 PE Bi Se Be oo, See See 


NATIVE ALLOTMENTS 


1. Alaska Natives who allege substantial use and occupancy of vacant, 


unappropriated, and unreserved public land in Alaska for a period of 
at least 5 years pursuant to the Act of May 17, 1906, as amended, 43 
U.S.C. §§ 270-1 to 270-3 (1970), and the regulations at 43 CFR 
Subpart 2561 are entitled to notice and an opportunity for a hearing 
prior to rejection of their application. Such notice shall specify the 
reasons for the proposed rejection. Claimant shall have an opportunity 
to present evidence and testimony of favorable witnesses at a hearing 
before the trier of fact prior to a decision-__._.....-.--.----------- 


2. Where the Bureau of Land Management determines that an Alaska 


Native allotment application should be rejected because the land was 
not used and occupied by the applicant, the BLM shall issue a contest 
complaint pursuant to 43 CFR 4.451 et seg. Upon receiving a timely 
answer to the complaint, which answer raises a disputed issue of 
material fact, the Bureau will forward the case file to the Hearings 
Division, Office of Hearings and Appeals, Department of the Interior, 
for assignment of an administrative law judge, who will proceed to 
schedule a hearing, at which the applicant may produce evidence to 
establish entitlement to his allotment._......-.----.------------- 


3. Where the Bureau of Land Management (BLM) determines that an 


Alaska Native allotment application should be rejected in part because 
the Native did not use all of the land applied for, the BLM shall 
initiate a contest proceeding pursuant to 43 CFR 4.451 et seq___----_--- 


4. Federal title to land may be lost by erosion, and land which has become 





submerged under water is no longer subject to disposition under the 
Alaska Native A‘lotment Act. The fact that an Alaska Native may 
have used, occupied, and filed an application for such land when it 
was dry does not prevent the loss of Federal title to that land by 
erosion. Neither the Alaska Statehood Act nor the Submerged Lands 
Act prevents the passage of title to such land to the State__--___-_- 
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ALASKA—Continued 
NATIVE ALLOTMENTS—Continued 


5. 


10. 


Bhs 


A Native allotment applicant, who was 5 years old at the time when the 
land was withdrawn from all forms of appropriation, is properly deemed 
to be incapable as a matter of law of having exerted independent use 
and occupancy of the land to the exclusion of others prior to the with- 
drawal and consequently the allotment application is properly re- 


. An allotment right is personal to one who has complied with the laws and 


regulations. An applicant for a Native allotment may not rely or tack 
on use and occupancy of the land by his ancestors to establish his 


. The Alaska Native Claims Settlement Act extinguished aboriginal oc- 


cupancy claims of Alaska Natives; such claims cannot serve as a bar 
to a State selection, nor preclude the State from challenging Native 
allotment applications conflicting with its selection_......._.___-_-_- 


. Under the “functional” standard to determine administrative standing 


set forth in Koniag, Inc. v. Andrus, 580 F.2d 601 (D.C. Cir. 1978), 
cert. denied, 99 S. Ct. 733 (1979), the State of Alaska has standing to 
challenge Native allotment applications conflicting with its selection 
applications even if the land is within a Native village selection area 
under the Alaska Native Claims Settlement Act. The State has stand- 
ing under Departmental regulations to initiate private contests against 
such conflicting Native allotment applications_.._._.________------- 


. State of Alaska selection applications should not be rejected because of 


conflicts with Native allotment applications which are to be approved 
without first affording the State notice of such action to be taken and 
an opportunity to contest the conflicting claims if it desires____-_-__- 
Where there is a conflict between an application by the State of Alaska to 
select land under the Alaska Mental Health Enabling Act and an appli- 
cation by an Alaska Native for allotment under the Act of May 17, 
1906, and it appears to the Bureau of Land Management that the 
Native applicant has met the requirements for patent, upon notice of 
this determination the State, if dissatisfied, has an election of remedies. 
It may initiate private contest proceedings to prove lack of qualifica- 
tion on the part of the Native, or it may appeal the determination to 
the Board of Land Appeals. If, on appeal, the Board concludes that 
the Native’s application is deficient, it will order the institution of Gov- 
ernment contest proceedings. If, however, the Board affirms the find- 
ing that the requirements of patent have been met, the State will have 
no further administrative recourse. Where the State had not, prior to 
its appeal, been afforded notice of the election, it should be afforded an 
opportunity to make such election____.___.....-.-...----.--.-+-- 
A selection filed by the State of Alaska is subject to prior valid existing 
rights of Natives, irrespective of whether the State selection was filed 
pursuant to the Alaska Mental Health Enabling Act or the Statehood 


NAVIGABLE WATERS 


Ee 


Federal title to land may be lost by erosion, and land which has become 
submerged under water is no longer subject to disposition under the 
Alaska Native Allotment Act. The fact that an Alaska Native may 
have used, occupied, and filed an application for such land when it 
was dry does not prevent the loss of Federal title to that land by 
erosion. Neither the Alaska Statehood Act nor the Submerged Lands 
Act prevents the passage of title to such land to the State_.----------- 
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ALASKA—Continued 
NAVIGABLE WATERS—Continued 


Impediments to Navigation 


1. Physical impediments to navigation, such as gravel bars, riffles, or occa- 
sional log jams, do not, in themselves, make a water body 
nonnsevigable-sioscitenUsean Saceusidie nici eh wots een ee ee ge 

2. The presence of physical impediments on a water body will not result in a 
finding of nonnavigability when the record shows that the water body 
has been used and is capable of use as a highway of commerce---_-_-_---- 


Use of Waterway 


1. Where conditions of exploration and settlement explain the infrequency 
or limited nature of actual use of a water body for commercial purposes, 
evidence of private use may be considered to demonstrate suscepti- 
bility of commercial use for purposes of determining navigability -_-_-__- 

2. Historic use of a water body by trappers may be properly considered in 
determining whether a water body has been used or is susceptible of 
use as a highway of commerce for purposes of navigability__.....---- 

3. Where pole boats, tunnel boats, and outboard river boats constituted 
the customary modes of trade and travel on a river and its tributaries, 
the use of these. watercraft may be appropriately considered in de- 
termining whether rivers in the area were used or are susceptible 
of being used as highways of commerce-_..-...-..<-.----.--------- 

4. While recreational use, of itself, may not suffice to meet the susceptibility 
test for purposes of navigation for title, present use for recreation 
purposes may be properly considered, as a corroborating factor, in 
determining susceptibility for use as a highway of commerce--------- 

5. To be navigable, a river must be so situated and have such length and 
capacity as will enable it to accommodate the public generally as a 
méans' of transportations: encode oe te ooe eek eee Aes 

6. When the record shows that, historically, trapping was the primary reason 

for trade and travel in an area, and where the water body in question 
was commonly utilized by trappers as a route of trade and travel in 
boats of the period customarily used to freight supplies, such use will 
result in a finding that the water body has been used and is susceptible 
for use /as‘athighway of commerce so... ous oe Soa we eben Sedan 
. The presence of physical impediments on a water body will not result in a 
finding of nonnavigability when the record shows that the water body 
has been used and is capable of use as a highway of commerce- - --_-_- 

8. The legal concept of navigability embraces both public and private inter- 
ests. It is not to be determined by a formula which fits every type of 
stream under all circumstances and at all times__..........-------- 


«I 


STATEHOOD ACT 


1. Federal title to land may be lost by erosion, and land which has become 
submerged under water is no longer subject to disposition under the 
Alaska Native Allotment Act. The fact that an Alaska Native may 
have used, occupied, and filed an application for such land when it 
was dry does not prevent the loss of Federal title to that land by 
erosion. Neither the Alaska Statehood Act nor the Submerged Lands 
Act prevents the passage of title to such land to the State__--_---_- 
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ALASKA—Continued 
TIDELANDS Page 


1, Federal title to land may be lost by erosion, and land which has become 
submerged under water is no longer subject to disposition under the 
Alaska Native Allotment Act. The fact that an Alaska Native may 
have used, occupied, and filed an application for such land when it 
was dry does not prevent the loss of Federal title to that land by 
erosion. Neither the Alaska Statehood Act nor the Submerged Lands 
Act prevents the passage of title to such land to the State_____----- 342 


ALASKA NATIVE CLAIMS SETTLEMENT ACT 
ABORIGINAL CLAIMS 


1. The Alaska Native Claims Settlement Act extinguished aboriginal occu- 
pancy claims of Alaska Natives; such claims cannot serve as a bar to 
a State selection, nor preclude the State from challenging Native 
allotment applications conflicting with its selection___.._._._.---.-- 361 
2. Under the “functional” standard to determine administrative standing 
set forth in Koniag, Inc. v. Andrus, 580 F. 2d 601 (D.C. Cir. 1978), 
cert. denied, 99 S. Ct. 733 (1979), the State of Alaska has standing to 
challenge Native allotment applications conflicting with its selection 
applications even if the land is within a Native village selection area 
under the Alaska Native Claims Settlement Act. The State has stand- 
ing under Departmental regulations to initiate private contests against 
such conflicting Native allotment applications.___.__.._----------- 361 


ADMINISTRATIVE PROCEDURE 
Generally 


1. ANCAB is bound by statements of Secretarial policy contained in Secre- 
tarial Orders published in the Federal Register._.___._-__---------- 45°. 
2. The Board is bound by Secretarial policy and interpretation of law ex- 
pressed in a Solicitor’s Opinion in which the Secretary of the Interior 
ONOUPTOC: fetal ba ee shi ee es ke ee 381 
3. Regulations in 43 CFR 2650.5-1(b) deal explicitly with chargeability of 
acreage and implicitly with land title, establishing two categories of 
submerged lands not required to be selected and charged: those under- 
lying navigable waters, and those underlying nonnavigable waters of 
ONG NAIC RCOUION OF MNOLG S25 sonic ae a a oe Sa 381 
4. Under regulations in 43 CFR 2650.5-1(b), Federal ownership of sub- 
merged lands does not require all such lands to be charged against a 


Native corporation’s acreage entitlement---_------------------ --- 381 
5. The Secretary, and this Board, are bound by duly promulgated regulations 
Of the Departments ts ee Se Bee ee 381 


6. As between a published regulation applicable to chargeability of sub- 
merged land and an unpublished Departmental decision paper appli- 
cable to the same issue, the Board is bound to follow the regulation. 
Therefore, regardless of whether the United States retains ownership 
of the bed of the Colville River, the Bureau of Land Management 
must, pursuant to 43 CFR 2650.5-1 (b), determine whether the river 
is navigable and, if it is found navigable, must exclude the riverbed 
from the acreage to be charged against Kuugpik’s entitlement....._._.. 381 
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ALASKA NATIVE CLAIMS SETTLEMENT ACT—Continued 
ALASKA NATIVE CLAIMS APPEAL BOARD 


Administrative Procedure 


Decisions ‘Page 
1. The Board is bound by statements of Secretarial policy contained in 
Secretarial Orders published in the Federal Register.........--------- 618 
Appeals 
Generally 


1. ANCAB is bound by statements of Secretarial policy contained in Secre- 
tarial Orders published in the Federal Register._.........---------- 45 
2. A timely appealed Bureau of Land Management decision does not con- 
stitute a final Departmental decision as that term is used in sentence 
§ (866. 2 68:0; :8020 223 226-0) Ae eect ee eS ile a 45 
3. The Board is bound by Secretarial policy and interpretation of law 
expressed in a Solicitor’s Opinion in which the Secretary of the Interior 


COnGurred 2) 5. ee eS. SE OR Bay eel Se ee oe gee kee 381 
4. The Secretary, and this Board, are bound by duly promulgated regulations 
ofthe-Deéepattiment: .-if0- 2 debi bei i ee et ee 381 


5. As between a published regulation applicable to chargeability of submerged 
land and an unpublished Departmental decision paper applicable to the 
same issue, the Board is bound to follow the regulation. Therefore, re- 
gardless of whether the United States retains ownership of the bed 
of the Colville River, the Bureau of Land Management must, pur- 
suant to 43 CFR 2650.5-1(b), determine whether the river is navi- 
gable and, if it is found navigable, must exclude the riverbed from the 
acreage to the charged against Kuugpik’s entitlement_--___--------- 381 


Jurisdiction 


1. The effect of the issuance of a patent to public lands by the United States 

even if issued by mistake or inadvertence, is to transfer the legal title 

from the United States and to end all authority and jurisdiction of the 

Department of the Interior over the lands conveyed. The proper forum 

to further adjudicate the status of such an interest is in a judicial 
proceeding and the Board lacks jurisdiction to decide the issue- - -- -- -- 397 

2. The effect of the issuance of a patent to public lands by the United States, 

even if issued by mistake or inadvertence, is to transfer the legal title 

from the United States and to end all authority and jurisdiction of the 

Department of the Interior over the lands conveyed. The proper 

forum to further adjudicate the status of such an interest is in a judicial 
proceeding and the Board lacks jurisdiction to decide the issue__-_---- 452 

3. Sec. 316 of the Federal Land Policy and Management Act of 1976, 90 

Stat. 2743, 2770, 43 U.S.C. §§ 1701-1782 at 1746 (1976), was not 

intended to alter the long-established rule regarding the Department 

of the Interior’s loss of jurisdiction to adjudicate interests in land 
following the issuance of patent for that land____-____.----------- 452 

. Neither the Board nor the BLM is the appropriate forum in which to 

adjudicate the validity of third-party interests created by the State of 
Alaska. - 22 ou occu otek tee abe ee se ee een Ja 618 

5. The Board lacks jurisdiction to adjudicate the validity of homestead 

entries; the Board, rather, adjudicates the effect of ANCSA on such 
ONG . co so osc eececteaweda ds cae ccee ee eae ere oe eee eae 664 
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ALASKA NATIVE CLAIMS SETTLEMENT ACT—Continued 
ALASKA NATIVE CLAIMS APPEAL BOARD—Continued 
Appeals—Continued 
Reconsideration Page 


1. Where a person received no notice of a decision affecting his open-to- 
entry lease, and where the Secretary has reconsidered and reversed 
the Board’s ruling on valid existing rights in an appeal from that 
decision, the Board considers these circumstances extraordinary within 
the meaning of 43 CFR 4.21(c) and will reconsider its ruling_-___-_-_- 285 
2. Where an appellant fails to appeal an administrative decision and, after 
15 years, seeks reversal on reconsideration of that decision, and where 
reconsideration would prejudice third-party interests created in the 
interim, the Board will not reconsider such appeal__________-_-_-_- 664 


Res Judicata 


1. The Board will not reverse a prior final decision of the Department where 
the appellant did not appeal such decision for 15 years, and now seeks 
reversal of such decision through a new administrative appeal. The 
principle of finality of administrative action bars consideration of such 
a new appeal when it involves the same claim of land and the same 
issues as were the subject of the prior appeal____________--___-_-_- 664 


Standing 


1. Where the State of Alaska has not selected lands within the lands in dispute 
in an appeal,.the State cannot be found to claim a property interest in 
such lands, within the meaning of standing regulations in 43 CFR 
4.902, by reason of a prior selection... ...-_-.s2---.----..--=:-- 225 
2. The test of standing to appeal under 43 CFR 4.902 is not whether a person 
is an “aggrieved party,’’ but whether a person “claims a property 
interest in land affected by a determination from which an appeal to 
ANCAS. is. allowed. oo. i ie Se ee ntl ded Bas 225 
3. While a “property interest” sufficient to confer standing under 43 CFR 
4.902 need not be a vested interest, it may not be completely specu- 


4. Where the State’s “‘interest’”’ in a particular tract of land is based only on 
the possibility of a decision, at some future time, to select such land 
in preference to other land under the Statehood Act, the State’s ‘‘in- 
terest” is too speculative to constitute a “property interest’’ under 
ZS od S120 ART. 2 1? RRR ey ey ape ar rag ot ad a DoT RS od and nd ek 225 


Summary Dismissal 


1. An issue in an appeal will be dismissed for lack of diligent prosecution 
when a party fails to respond to an Order of this Board requiring a 
showing of cause why an issue should not be dismissed -______--_---- 45 


CONVEYANCES 
Generally 


1. Valid existing rights held by third parties that lead to acquisition of title, 
must be identified in the conveyancing document and the land covered 
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ALASKA NATIVE CLAIMS SETTLEMENT ACT—Continued 
CONVEYANCES—Continued 
Generally—Continued Page 


2. Where conditions of exploration and settlement explain the infrequency 
or limited nature of actual use of a water body for commercial purposes, 
evidence of private use may be considered to demonstrate suscepti- 
bility of commercial use for purposes of determining navigability_._.. 692 
. Historic use of a water body by trappers may be properly considered in 
determining whether a water body has been used or is susceptible of 
use as a highway of commerce for purposes of navigability______---- 692 
4. Where pole boats, tunnel boats, and outboard river boats constituted the 
customary modes of trade and travel on a river and its tributaries, the 
use of these watercraft may be appropriately considered in deter- 
mining whether rivers in the area were used or are susceptible of being 
used.as highways of commerce... .=.=.5.5.--2-56 025522. eee 692 
5. While recreational use, of itself, may not suffice to meet the susceptibility 
test for purposes of navigation for title, present use for recreation 
purposes may be properly considered, as a corroborating factor, in 
determining susceptibility for use as a highway of commerce-------- 692 
Physical impediments to navigation, such as gravel bars, riffles, or occa- 
sional log jams, do not, in themselves, make a water body nonnavi- 
able. ..-< soc co sdk ec) buses see he ee ee ee ee 693 
7. To be navigable, a river must be so situated and have such length and 
capacity as will enable it to accommodate the public generally as a 
means ‘of transportation... 220 4c) octane eae ace eee ae 693 
. When the record shows that, historically, trapping was the primary reason 
for trade and travel in an area, and where the water body in question 
was commonly utilized by trappers as a route of trade and travel in 
boats of the period customarily used to freight supplies, such use will 
result in a finding that the water body has been used and is susceptible 
for use as‘a highway of commerce... 2.2. 2222 2dewee se oe Fake. 693 
9. The presence of physical impediments on a water body will not result in a 
finding of nonnavigability when the record shows that the water body 
has been used and is capable of use as a highway of commerce- ----- 693 
10. The legal concept of navigability embraces both public and private 
interests. It is not to be determined by a formula which fits every 


vs) 


> 


fo) 


type of stream under all circumstances and at all times__-_-_--_- ee. “69S 
Reconveyances 
1. The appellant’s possible rights to a reconveyance under § 14(c)(1) of 
ANCSA are not decided by the Board or affected by this decision-_._ 664 


Valid Existing Rights 

. All lands leased prior to Dec. 18, 1971, pursuant to open-to-entry leases 

which are valid on their face must be excluded from conveyances to 
Native corporations: .. 26 J: sluice 3 Sa ae 618 

2. The date upon which parties to an open-to-entry lease acknowledge their 

signing of the lease does not effect the facial validity of the lease 

instrument, even though the acknowledgment date is subsequent to 
the:effective date of: AINCSA «< soccewcccctt wapeW Sete tescsase= == 618 


— 
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ALASKA NATIVE CLAIMS SETTLEMENT ACT—Continued 
DEFINITIONS 


Public Lands 


1. Lands withdrawn pursuant to ANCSA are held for the benefit of Indians, 
Aleuts, and Eskimos, and thus are not ‘‘public lands” within the scope 
of the Federal Land Policy and Management Act (FLPMA), 43 U.S.C. 
§§ 1701-1782 (1976). 43 U.S.C. § 1702(e) (1976)-----_____________- 
2. On reconsideration, the Board vacates its prior holdings that lands with- 
drawn under the Alaska Native Claims Settlement Act, 85 Stat. 688, as 
amended, 43 U.S.C. §§ 1601-1628 (1976 and Supp. I 1977), are lands 
held for the benefit of Indians, Aleuts and Eskimos and thus are not 
“public lands” within the scope of FLPMA, supra, and that FLPMA 
goes notiapply-to suchilands:4 22225 2s002 22S. ee St hee 


DISENROLLMENT 
Computation of Time for Filing and Service 


1. Except as otherwise provided by law, in computing any period of time 
prescribed for filing and serving a document, the day upon which the 
decision or document to be appealed from or answered was served or 
the day of any other event after which the designated period of time 
begins to run is not to be included, unless it is a Saturday, Sunday, 
Federal legal holiday, or other nonbusiness day, in which event the 
period runs until the end of the next day which is not a Saturday, Sun- 
day, Federal legal holiday, or other nonbusiness day___-------------- 


ENROLLMENT 
Metlakatla Natives 


1. No person enrolled in the Metlakatla Indian Community of the Annette 
Islands Reserve as of Apr. 1, 1970, shall be eligible for enrollment 
MMGCI UNG ACs. 6 oo oo ae ee Pee eae ee ee te ee a 

2. The appearance of one’s name on the Metlakatla Indian community rolls 
of the Annette Islands Reserve in 1976 in itself is not conclusive of 
membership status. However, that fact considered in conjunction 
with other evidence indicating active involvement and contact with 
the community over the years including the year 1970 does not con- 
stitute continuous absence from the community -_--___------------- 

3. Absent active involvement and contact and continuous absence of 2 years 
prior to Apr. 1, 1970, by a minor born outside the Metlakatla com- 
munity and having never resided therein constitutes forfeiture of 
membership in the community, derived solely through a parent mem- 
ber of that community -____-_-_- pA pero dein ryt A shape OAS a, SEES 


LAND SELECTIONS 
State Interests 
Generally 


1. Inasmuch as the disputed gravel free use permits were transferred from 
one State agency, the Division of Lands, to another State agency, the 
Department of Highways, they do not constitute third-party interests 
protected as valid existing rights under §14(g) of ANCSA_________-_- 
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ALASKA NATIVE CLAIMS SETTLEMENT ACT—Continued 
LAND SELECTIONS—Continued 
Third-Party Interests 


1. Inasmuch as the disputed gravel free use permits were transferred from 
one State agency, the Division of Lands, to another State agency, the 
Department Highways, they do not constitute third-party interests 
protected as valid existing rights under § 14(g) of ANCSA_______----- 


Valid Existing Rights 


_ 


. Pursuant to the policy of the Department of the Interior as set forth in 
Secretarial Order 3029 (43 FR 55287 (1978)), open-to-entry leases 
issued prior to the passage of ANCSA must be excluded from lands 
conveyed to village corporations pursuant to the Alaska Native Claims 
Settlement Act of Dec. 18, 1971, 85 Stat. 688; 43 U.S.C. §§ 1601-1611 
(Supp: V'1976)22 55 Soe hte ee eee ee ee eee 

2. Preference rights to purchase set forth in Public Land Order No. 1613, 

Apr. 7, 1958, that were outstanding as of the date of the passage of 
ANCSA, are valid existing rights protected by ANCSA_______------ 
3. Valid existing rights held by third parties that lead to acquisition of title, 
must be identified in the conveyancing document and the land covered 
thereby excluded from the conveyance to the selecting Native 
corporation'.ve wc. .tsb-xeeerdseue seria seceded: bed= bere RE 
4. “Valid existing rights” protected by § 14(g) of ANCSA include both inter- 
ests of a temporary or limited nature and interests leading to the 
acquisition of title, when such interests were created prior to ANCSA 
and are being perfected or maintained pursuant to State or Federal 

5. Application by the State of Alaska for lands under the Federal Airport 

Act, and compliance with such law leading to the acquisition of title 
prior to ANCSA, is sufficient to create a valid existing right in the 
State of Alaska protected by § 14(g) of ANCSA______-_----------- 
6. Pursuant to regulations in 43 CFR 2650.3-1(a), interests protected 
pursuant to ANCSA which lead to fee title in the State are to be ex- 
cluded from conveyance to a Native corporation.......------------ 

7. An open-to-entry lease issued under A.S. 38.05.077, including any as- 

sociated right to purchase the leased land granted by State statute, is 

protected as a valid existing right under ANCSA, and the leasehold 
must be excluded from any conveyance to a Native corporation under 


8. Inasmuch as the disputed gravel free use permits were transferred from 
one State agency, the Division of Lands, to another State agency, the 
Department of Highways, they do not constitute third-party interests 
protected as valid existing rights under § 14(g) of ANCSA__-____-_-_-- 


Withdrawals 


1. Lands withdrawn pursuant to ANCSA are not subject to § 316 of FLPMA, 
43 USB: Cry 1746 (1876). 2 oe SOS Eee See ke ae eee 
2. On reconsideration, the Board vacates its prior holdings that lands with- 
drawn under the Alaska Native Claims Settlement Act, 85 Stat. 688, 
as amended, 43 U.S.C. §§ 1601-1628 (1976 and Supp. I 1977), are lands 
held for the benefit of Indians, Aleuts and Eskimos and thus are not 
“public lands” within the scope of FLPMA, supra, and that FLPMA 
does not apply to'such ands... 2. 25 esse oo eee ee eee 
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ALASKA NATIVE CLAIMS SETTLEMENT ACT—Continued 


RENUNCIATION OF ENROLLMENT IN METLAKATLA INDIAN COMMUNITY 


1, The right of renunciation or expatriation is the natural and inherent right 
obtheindividdal:s2ii.8 2. Site St9 cms weit, Siam Bete a 
2. Any member of any Indian tribe is at full liberty to terminate his tribal 
relationship whenever he so chooses, although it has been said that such 
termination will not be inferred “from light and trifling circumstances.” 


APPEALS 


(See also Contracts, Grazing Permits and Licenses, Indian Probate, Indian 
Tribes, Rules of Practice.) 

1. Where there is a conflict between an application by the State of Alaska to 
select land under the Alaska Mental Health Enabling Act and an 
application by an Alaska Native for allotment under the Act of 
May 17, 1906, and it appears to the Bureau of Land Management that 
the Native applicant has met the requirements for patent, upon notice 
of this determination the State, if dissatisfied, has an election of 
remedies. It may initiate private contest proceedings to prove lack of 
qualification on the part of the Native, or it may appeal the determina- 
tion to the Board of Land Appeals. If, on appeal, the Board concludes 
that the Native’s application is deficient, it will order the institution 
of Government contest proceedings. If, however, the Board affirms 
the finding that the requirements of patent have been met, the State 
will have no further administrative recourse. Where the State had not, 
prior to its appeal, been afforded notice of the election, it should be 
afforded an opportunity to make such election. .--___.-.___._____- 


BUREAU OF INDIAN AFFAIRS 
(See also Indian Probate.) 
GENERALLY 


1. Title I of the Highway Beautification Act, 79 Stat. 1028, which applies 
to all “public lands or reservations of the United States,’’ does not 
BODILY TO ENCHON TOGOLY MONS. 3222 iis co oi ae ada i heer ecieie 
2. California’s Outdoor Advertising Act, implementing the Highway Beauti- 
fication Act, 79 Stat. 1028, may not be applied to non-Indian lessees 
on the Morongo Indian Reservation. -.—.........-.-.----------.- 
3. The Department’s policy established in 1965 of requiring lessees of Indian 
lands in California to comply with State standards regulating land use 
and development can be achieved without subjecting developing tribal 
governments to the full enforcement powers of the State, viz., through 
adding appropriate State standards to the provisions of any lease-__-__ 


BUREAU OF LAND MANAGEMENT 


1. Established and longstanding Departmental policy relating to the admin- 
istration of the simultaneous oil and gas leasing system, premised upon 
regulatory interpretation, is binding on all employees of the Bureau of 
Land Management, until such time as it is properly changed--_-____- 
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BUREAU OF RECLAMATION 
ENVIRONMENT 


1. The requirement for a permit under sec. 404 of the Federal Water Pollu- 


tion Control Act applies to the Bureau of Reclamation to the same 
extent as any other person, and with certain exceptions the Bureau 
must obtain a permit from the Corps of Engineers prior to any dis- 
charge of dredged or fill material into the navigable waters- -------- 


2. Activities “affirmatively authorized by Congress,’’ which are excepted 


from sec. 10 of the Rivers and Harbors Act of 1899, are not excepted 
from sec. 404 of the Federal Water Pollution Control Act. Notwith- 
standing the exception of a discharge of dredged or fill material under 
sec. 10 of the Rivers and Harbors Act, compliance with sec. 404 is 
required... 2.4 don ui gel eed. eae Ae te ee hae Slehne 


3. A permit under sec. 404 of the Federal Water Pollution Control Act is 


required for the discharge of dredged or fill material whenever: (a) 
the “discharge” constitutes any addition of any pollutant to navigable 
waters from any discernible, confined and discrete conveyance, in- 
cluding the placement of fill and the building of any structure or 
impoundment; and (b) the ‘dredged material’ is dredged spoil that 
is excavated or dredged from the waters of the United States; or (c) 
the ‘‘fill material” includes any material used for the primary purpose 
of replacing an aquatic area with dry land or of changing the bottom 
elevation of a water body, including any structure which requires 
rock, sand, dirt or other material for its construction; and (d) the 
discharge is made into “waters of the United States,” which extend 
beyond those waters meeting the traditional tests of navigability to 
those encompassed by the broadest possible constitutional interpre- 


4. To secure the exemption under sec. 404(r) of the Federal Water Pollution 


Control Act for projects described in an environmental statement, 
compliance with seven specific conditions is required. The exemption 
does not apply to the maintenance of existing Federal projects, but 
only to new construction. While the exemption provides an alternative 
procedure to achieve compliance with sec. 404 of the Act for a limited 
category of Federal projects under very specific conditions, it does 
not lessen the substantive requirements that apply to the discharge 
of-dredged or fill material...22.. 552004 eee ae ee 


5. To secure the exemption under sec. 404(f) (1) of the Federal Water Pollu- 


tion Control Act for the maintenance of currently serviceable struc- 
tures, compliance with four specific conditions is required. The exemp- 
tion does not apply to the discharge of dredged material incident to 
maintenance dredging, or to new construction_.._._-.------------- 


EXCESS LANDS 
1. Sec. 46 of the Omnibus Adjustment Act of 1926, 43 U.S.C. § 423e (1976), 


requires the Secretary of the Interior to control and approve the pur- 
chase price of both initial sales of excess land, and resales of this for- 
merly excess land until one-half the construction charges allocated to 
such land has been paid, in order for the land to continue to be eligible 
for project water =... - << -scee were ete ee sees eee ee ee 


2. In approving the sale price of formerly excess land until one-half the con- 


struction charges allocated to such land has been paid, the Secretary 
of the Interior is required to use the same standard used for approving 
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BUREAU OF RECLAMATION—Continued 
EXCESS LANDS—Continued 


the sale price of the initial sale of excess land; that is, the sale price 
must be fixed by the Secretary on the basis of the actual bona fide 
value of the land on the date of appraisal without reference to the 
value added by the project. The price approval requirement will not 
apply to formerly excess lands which were acquired, with Secretarial 
appro val, from excess into non-excess status prior to May 18, 1979, 
SNCIGMLOLOr CHIN: OPINON 22 = ei tere te ag ee UN eee 


CLASSIFICATION AND MULTIPLE USE ACT OF 1964 
1. Classification of lands under the Classification and Multiple Use Act of 


1964, 43 U.S.C. § 1411 et seg. (1970), does not create reserved water 


COAL LEASES AND PERMITS 
APPLICATIONS 


1. The BLM should presume the validity of mining claims or the develop- 


LEASES 


ment of mineral leases disclosed by abstracts submitted by the pref- 
erence right lease applicant, and allow the applicant to pursue the 
remedy of private contests or, failing that, issue a notice of intent to 
reject the lease application where claims or development are shown, 
and allow the preference right lease applicant the opportunity to show, 
on the record, the invalidity of the claims, or lack of development, or 


1. The Secretary may, in computing the fair market value of coal to be 


leased competitively under privately owned surface, assume a limited 
surface owner consent cost, based on losses and costs to the surface 
estate and operation and similar evaluations, regardless of the actual 
price paid or the amount which a surface owner could otherwise de- 
mand fOr. CONBCNGs..6)~ -Seecbeg eb at oon See hese Soe aes 


2. Assumption of a limited surface owner consent cost to be used in place of 


actual cost in the computation of fair market value of coal to be 
leased competitively is necessary to ensure receipt of fair market 
value by the public as required by 30 U.S.C. § 201(a) (1976)-------- 


3. In the exercise of his discretion to lease under the Mineral Leasing Act, 


the Secretary has authority to decline to issue a coal lease where 
surface owner consent costs prevent the public from realizing a fair 
return: on the Value of the’ coal. 2) -2bds 2 ties sh i De ina ee 


PERMITS 


Generally 


1. A prospecting permit which embraces land which is not “unclaimed” and 


“undeveloped”’ is a nullity and void as a conveyance of any interest in 
that land. Land in a mining claim remains “unclaimed” land for the 
purposes of M-36893 so long as the claim is not validated by discovery 
of a valuable locatable mineral deposit at the date of permit issuance. 
Surface disturbing mineral activities, associated with delineation of a 
mineral ore body which could reasonably be expected to disclose 
knowledge of an area’s coal potential constitute development. The 
bona fide purchaser provisions of sec. 27(h) (2) of the Mineral Leasing 
Act do not apply to permits which embrace land that is claimed or 
COVOlONOd « = 52 a SS Se I ee eS = 
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COAL LEASES AND PERMITS—Continued 


ROYALTIES 


1. In determining the amount of royalty due to the United States under a 
Federal coal lease, it is proper for U.S. Geological Survey to include 
the amount of the reclamation fee imposed by the Surface Mining 
Control and Reclamation Act of 1977 as part of the gross value of 
production where the selling price received at the point of shipment to 
market is increased by that amount......-.-.2-2 2222-22022 alk 


COLOR OR CLAIM OF TITLE 


GENERALLY 


1. To satisfy the requirements of a class 1 claim under the Color of Title Act, 
“valuable improvements’ must exist on the land at the time the 
application is filed, or it must be shown that the land has been reduced 
to cultivation. If land was once cultivated, but is not cultivated at the 
time the application was filed and has not been cultivated for 10 years 
previously, the cultivation requirement of the Act has not been 
satisfied . 22 ies Bee 2G SEGUE. Det Ce, ots eee 

2. The burden of proving a valid color of title claim is on the claimant. Where 
it cannot be said from the evidence presented that the grantors and 
grantees in the claimant’s chain of title acquired a parcel of land with 
the bona fide belief that the parcel included all the land claimed, the 
color of title application must be denied_________------------------ 


CULTIVATION 


1. To satisfy the requirements of a class 1 claim under the Color of Title Act, 
“valuable improvements” must exist on the land at the time the ap- 
plication is filed, or it must be shown that the land has been reduced to 
cultivation. If land was once cultivated, but is not cultivated at the 
time the application was filed and has not been cultivated for 10 years 
previously, the cultivation requirement of the Act has not been 
satisfied . = 22: 2252lec2isSetcsecensse ees cases Seeee oo eee 


DESCRIPTION OF LAND 


1. While the general rule is that a color of title claim must be based on a 
deed or other written instrument which on its face purports to convey 
the land sought, extrinsic evidence may be used to make definite the 
description in a deed which contains a latent ambiguity_-.--._-_--- 

2. Where extrinsic evidence does not adequately show that predecessors in 
a color of title claimant’s chain of title, whose holdings must be tack»d 
on to establish the requisite 20 years holding for a class 1 claim, 
could have a bona fide basis for believing that land described as lot 5, 
shown on the official Government plat on one side of a river, included 
land on the opposite side of the river, there could not be a good faith 
holding: under ‘color of “tithe = 24. sice dep Ss ee ee he 


GOOD FAITH 


1. Where extrinsic evidence does not adequately show that predecessors in 
a color of title claimant’s chain of title, whose holdings must be tacked 
on to establish the requisite 20 years holding for a class 1 claim, 
could have a bona fide basis for believing that land described as lot 5, 
shown on the official Government plat on one side of a river, included 
land on the opposite side of the river, there could not be a good faith 

holding :under color of title... 222s senso eee ee eee 
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COLOR OR CLAIM OF TITLE—Continued 
IMPROVEMENTS Page 


1. To satisfy the requiremenis of a class 1 claim under the Color of Title Act, 
“valuable improvements” must exist on the land at the time the 
application is filed, or it must be shown that the land has been reduced 
to cultivation. If land was once cultivated, but is not cultivated at 
the time the application was filed and has not been cultivated for 10 
years previously, the cultivation requirement of the Act has not been 
USL (27 EG ate oe aS Re cay PEIN Ree pe tla Ry ah bears | a a 22 


CONSTITUTIONAL LAW 


GENERALLY 


1. Under the Property Clause, Congress has the power to control the dis- 
position and use of water on, under, or appurtenant to original public 
domain lands, and it is not lightly inferred that this power has been 
ONercisedd is eahas DS a biteo eee lt eae sd ak ated eee 553 

2. Federal control over the disposition and use of water in, on, under or 
appurtenant to Federal land ultimately rests on the Supremacy 
Clause, which permits the Federal Government to exercise its con- 
stitutional prerogatives without regard to State law________--_-_-_- 553 


CONTESTS AND PROTESTS 
(See also Rules of Practice.) 


GENERALLY 


1. Where the Bureau of Land Management determines that an Alaska Native 
allotment application should be rejected because the land was not used 
and occupied by the applicant, the BLM shall issue a contest complaint 
pursuant to 43 CFR 4.451 et seg. Upon receiving a timely answer to the 
complaint, which answer raises a disputed issue of material fact, the 
Bureau will forward the case file to the Hearings Division, Office of 
Hearings and Appeals, Department of the Interior, for assignment 
of an administrative law judge, who will proceed to schedule a hearing, 
at which the applicant may produce evidence to establish entitlement 
TOP Hin MOINCIEG sa coe Sk ee ne re ee ee ee ae 279 
2. Where the Bureau of Land Management (BLM) determines that an Alaska 
Native allotment application should be rejected in part because the 
Native did not use all of the land applied for, the BLM shall initiate a 
contest proceeding pursuant to 43 CFR 4.451 et seg_-_------------- 342 
3. Where there is a conflict between an application by the State of Alaska to 
select land under the Alaska Mental Health Enabling Act and an 
application by an Alaska Native for allotment under the Act of 
May 17, 1906, and it appears to the Bureau of Land Management that 
the Native applicant has met the requirements for patent, upon notice 
of this determination the State, if dissatisfied, has an election of rem- 
edies. It may initiate private contest proceedings to prove lack of 
qualification on the part of the Native, or ic may appeal the determina- 
tion to the Board of Land Appeals. If, on appeal, the Board concludes 
that the Native’s application is deficient, it will order the institution 
of Government contest proceedings. If, however, the Board affirms 
the finding that the requirements of patent have been met, the State 
will have no further administrative recourse. Where the State had not, 
prior to its appeal, been afforded notice of the election, it should be 
afforded an opportunity to make such election__-._--------------- 441 
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CONTRACTS 
(See also Rules of Practice.) 
GENERALLY 


1. “Interest in an oil and gas lease or offer.’’ If an oil and gas lease offeror in an 


oral agreement gives another person ‘‘a claim or any prospective or 
future claim to an advantage or benefit from a lease,’’ there would be an 
interest in the lease or lease offer which must be disclosed under 43 
CFR 3102.7. That an offeror might raise a technical legal defense 
against enforcement of such an agreement in a court does not militate 
against there being a claim or avoid the consequence of the disclosure 
regulation or 43 CFR 3112.5-2 prohibiting multiple filing in drawing 
procedures ....<22.22 ce ese big ee ee ee oP TE eee 


2. ‘Interest in an oil and gas lease or offer.’””? Where affidavits submitted on 


appeal by an oil and gas lease offeror disclose that prior to the filing of 
an oil and gas lease offer the offeror orally agreed to give the person 
filing the offer for him either the opportunity to refuse to purchase the 
lease under terms and conditions that a third party would make (right 
of first refusal), or the opportunity to make the first offer before any 
other offer would be accepted (first right to buy), the offeror has given 
the person an interest in the offer as defined in the regulations to 
include a prospective claim to an advantage or benefit from a lease-_- 


CONSTRUCTION AND OPERATION 


Generally 


1. When the Government could not require delivery of a refrigerated storage 


unit within the original delivery schedule because the building in 
which the unit was to be installed was nor finished and the Govern- 
ment thereafter continued to negotiate changes in specifications and 
delivery dates with the contractor, the Board held that the Govern- 
ment had waived the original delivery schedule and that the Govern- 
ment did not regain the right to terminate the contract for default 
since there was no mutual agreement on a new delivery date and the 
Government’s unilateral attempt to reestablish a specific contractual 
delivery date was unreasonable as not being within the performance 
capabilities of the contractor at the time the notice was given__-__--_- 


Actions of Parties 


1. Where imponderables make it difficult to arrive at an accurate measure- 


ment of the amount of concrete placed under water, the Board finds 
that the amount represented by “‘paid for’’ concrete minus the amount 
of concrete admittedly wasted is the preferred method for determining 
the amount to which the contractor is entitled for the concrete so 


2. Where a contractor voluntarily signs directives specifying the payments 


to be made for the additional work ordered without taking any excep- 
tion thereto, the unqualified acceptance of the directives involved is 
found to be binding upon the contractor to the extent of the direct 
costs entailed in performance of the additional work--------------- 


3. Where the Government has accepted a bid conditioned upon the con- 


tractor not being prejudiced by changes resulting from energy related 
shortages and the parties agree in a change order to an increase in price 
for asphaltic materials, the Board finds the agreement does not con- 
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stitute an accord and satisfaction precluding further price increases 

where the evidence shows there was no meeting of the minds and this 

was evident to the contracting officer prior to execution of the change 

ORO RR hrep7 59) 28 aoc g eaves: tesa ds a ia ha te en, 182 
4. Under a CPFF contract requiring the completion of a report with on-going 

monthly Government review of completed portions by a small number 

of reviewers, the withholding of such review until a postcontract 

period and a significant expansion of the number of reviewers is found 

to constitute a change not subject to the specified cost ceiling. In the 

circumstances presented, the knowledge that the project office had 

greatly expanded the work of incorporating reviewers’ comments into 

the contract report was imputed to the contracting officer.._._._._.__ 478 
5. Where the preponderance of the evidence shows that substantial increased 

costs were incurred by a highway construction contractor, primarily 

because Government inspection personnel either failed to calibrate or 

improperly calibrated the density testing machine used to determine 

compaction compliance, and it is determined that the contractor is 

entitled to an equitable adjustment, the Board will adopt the amount 

for quantum reached by the parties at a negotiated settlement, when 

dissatisfied with both the Government audit and the quantum com- 

putation of the contractor, but satisfied that the negotiations were 

made in good faith, at arm’s length, and by individuals thoroughly 

familiar with the details of the contract and its performance- ________- 493 


Allowable Costs 


1. Under a CPFF contract requiring the completion of a report with on- 
going monthly Government review of completed portions by a small 
number of reviewers, the withholding of such review until a postcon- 
tract period and a significant expansion of the number of reviewers is 
found to constitute a change not subject to the specified cost ceiling. 
In the circumstances presented, the knowledge that the project office 
had greatly expanded the work of incorporating reviewers’ comments 
into the contract report was imputed to the contracting officer.__._-__-__ 478 


Changed Conditions (Differing Site Conditions) 


1. Where a clearing contractor claims entitlement to an equitable adjustment 
based on the standard Differing Site Conditions clause of the contract, 
and the evidence shows that the principal causes of any increased 
costs which may have been incurred were heavy rains and failure of 
the contractor to make a reasonable prebid investigation of the site 
or examination of specifications, and no evidence of fault on the part 
of the Government is presented, the Board holds that the contractor 
has not sustained its burden of proof for entitlement to an equitable 
adjustment, and the appeal will be denied--_.---.---------------- 527 


Changes and Extras 
1. Where the Board finds that the Contracting Officer’s Representative 
required the contractor to expend more effort in field surveys and data 
collection than required by the contract documents, a constructive 
change will be found to have occurred__-_-_----------------------- 349 
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Changes and Extras—Continued Page 


2. Under a CPFF contract requiring the completion of a report with on-going 
monthly Government review of completed portions by a small number 
of reviewers, the withholding of such review until a postcontract period 
and a significant expansion of the number of reviewers is found to con- 
stitute a change not subject to the specified cost ceiling. In the circum- 
stances presented, the knowledge that the project office had greatly 
expanded the work of incorporating reviewers’ comments into the con- 
tract report was imputed to the contracting officer____._..___.__.---- 478 
3. Where the preponderance of the evidence shows that substantial increased 
costs were incurred by a highway construction contractor, primarily 
because Government inspection personnel either failed to calibrate or 
improperly calibrated the density testing machine used to determine 
compaction compliance, and it is determined that the contractor is 
entitled to an equitable adjustment, the Board will adopt the amount 
for quantum reached by the parties at a negotiated settlement, when 
dissatisfied with both the Government audit and the quantum com- 
putation of the contractor, but satisfied that the negotiations were 
made in good faith, at arm’s length, and by individuals thoroughly 
familiar with the details of the contract and its performance- --_-_--_- 493 
4. Where the Government does not issue a written change order and does 
not give a verbal order which is interpreted by the contractor as a 
change, no contract change has occurred and the contractor may sub- 
mit materials conforming to the original specifications. The Govern- 
ment’s mere exercise of its option to accept nonconforming goods does 
not in and of itself constitute a contract change____._____--------- 513 





Drawings and Specifications 


1. Where the evidence clearly establishes that the Government specifications 
were defective in a number of respects but fails to show that many of 
the costs claimed are attributable to actions of the Government, the 
Board—noting that it is impossible to determine the amount to which 
the contractor is entitled with mathematical exactness—finds that 
the “jury verdict’? method of determining the amount of the equitable 
adjustment is the most appropriate method in the circumstances 
presented by the instant.appeal «9... sce eee cesee Lecce es eee eee 65 





Duty to Inquire 


1. Where a clearing contractor claims entitlement to an equitable adjustment 
based on the standard Differing Site Conditions clause of the contract, 
and the evidence shows that the principal causes of any increased 
costs which may have been incurred were heavy rains and failure of 
the contractor to make a reasonable prebid investigation of the site 
or examination of specifications, and no evidence of fault on the part 
of the Government is presented, the Board holds that the contractor 
has not sustained its burden of proof for entitlement to an equitable 

adjustment, and the appeal will be denied. __._____-__.----__------- 
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General Rules of Construction 


1. When the contractor offers materials which the contracting officer dis- 
covers are not in total compliance with the specifications, the con- 
tracting officer may accept the material if he finds it to be in the best 
interests of the Government. That acceptance, however, is not final 
and conclusive if based on, or induced by, a misrepresentation of a 
Materal facts sous Joltes susiiens deed LOSES Se ee BF et eters Fests 


Labor Laws 


1. When a contractor failed to furnish the number of laborers required under 
a service contract and failed to cure such deficiency after a notice 
to show cause why the contract should not be terminated for default, 
the Board held that termination for default was proper and further 
held that the Government should continue to withhold earnings under 
the contract to satisfy first the wage claims by unpaid employees 
of the contractor as determined by the Department of Labor pursuant 
to the Service Contract Act of 1965 and secondly to satisfy any claim 
for excess costs by the contracting agency-_---..--..-------------- 


Payments 


1. Where imponderables make it difficult to arrive at an accurate measure- 
ment of the amount of concrete placed under water, the Board finds 
that the amount represented by ‘“‘paid for’ concrete minus the amount 
of concrete admittedly wasted is the preferred method for determining 
the amount to which the contractor is entitled for the concrete so 


Waiver and Estoppel 


1. When the Government could not require delivery of a refrigerated storage 
unit within the original delivery schedule because the building in which 
the unit was to be installed was not finished and the Government there- 
after continued to negotiate changes in specifications and delivery 
dates with the contractor, the Board held that the Government had 
waived the original delivery schedule and that the Goverment did not 
regain the right to terminate the contract for default since there was 
no mutual agreement on a new delivery date and the Government’s 
unilateral attempt to reestablish a specific contractual delivery date 
was unreasonable as not being within the performance capabilities of 
the contractor at the time the notice was given_-__----------------- 


CONTRACT DISPUTES ACT OF 1978 
Interest 


1. Where a contractor’s claim is not pending before the contracting officer on 
the effective date, Mar. 1, 1979, of the Contract Disputes Act of 1978, 
the contractor is ineligible, under sec. 16 thereof, to elect to proceed 
under the Act. Therefore, an appeal to the Board, involving a claim 
upon which the final decision of the contracting officer was issued 
prior to Mar. 1, 1979, and seeking relief pursuant to sec. 12 of the 
Act, will be dismissed for lack of jurisdiction--___----------------- 
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Jurisdiction 


1. Where a contractor’s claim is not pending before the contracting officer 


on the effective date, Mar. 1, 1979, of the Contract Disputes Act of 
1978, the contractor is ineligible, under sec. 16 thereof, to elect to 
proceed under the Act. Therefore, an appeal to the Board, involving 
a claim upon which the final decision of the contracting officer was 


issued prior to Mar. 1, 1979, and seeking relief pursuant to sec. 12 of 


the Act, will be dismissed for lack of jurisdiction. ____._-.--------- 


2. A contractor may not proceed under the provisions of the Contract 


Disputes Act of 1978 where the appeal is from a final decision of the 
contracting officer rendered and received by the appellant prior to 
the effective date of the Act 


DISPUTES AND REMEDIES 
Burden of Proof 


1. An appellant will be held to have failed to sustain its burden of proof 


and the appeal will be denied where appellant’s case is submitted on 
the record without a hearing and the record consists only of claim 
letters and pleadings alleging that the contracting officer’s findings of 
fact and decision are erroneous in certain respects. Disputed allega- 
tions do not constitute evidence and cannot be accepted as proof of 


2. Where a clearing contractor claims entitlement to an equitable adjustment 


based on the standard Differing Site Conditions clause of the contract, 
and the evidence shows that the principal causes of any increased costs 
which may have been incurred were heavy rains and failure of the con- 
tractor to make a reasonable prebid investigation of the site or exami- 
nation of specifications, and no evidence of fault on the part of the 
Government is presented, the Board holds that the contractor has 
not sustained its burden of proof for entitlement to an equitable ad- 
justment, and the appeal will be denied-------------------------- 


Damages 
Liquidated Damages 


1. Where the evidence shows no meeting of the minds between a completing 


surety and the Government on the matter of the surety’s liability for 
liquidated damages, the Government does not waive the right to assess 
liquidated damages under a novation theory merely by allowing the 
surety, otherwise liable for liquidated damages under the contract, to 
complete performance of the contract terminated for default ----_-_--- 


Measurement 


1. Where imponderables make it difficult to arrive at an accurate measure- 


ment of the amount of concrete placed under water, the Board finds 
that the amount represented by ‘‘paid for’’ concrete minus the amount 
of concrete admittedly wasted is the preferred method for determining 
the amount to which the contractor is entitled for the concrete so 
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Equitable Adjustments Page 


1. Where imponderables make it difficult to arrive at an accurate measure- 

ment of the amount of concrete placed under water, the Board finds 

that the amount represented by “‘paid for’’ concrete minus the amount 

of concrete admittedly wasted is the preferred method for determining 

the amount to which the contractor is entitled for the concrete so 

PIACOG 48 Sacred eo emt rtall civ bod eset Sis oe tet ee adele = 65 
2. Where the evidence clearly establishes that the Government specifications 

were defective in a number of respects but fails to show that many of 

the costs claimed are attributable to actions of the Government, the 

Board—noting that it is impossible to determine the amount to which 

the contractor is entitled with mathematical exactness—finds that the 

‘jury verdict” method of determining the amount of the equitable ad- 

justment is the most appropriate method in the circumstances pre- 

sented: DY tne MatAnG ADDCAL 2} 2. ete eke eee ee eeee 65 
3. When arguments advanced in a motion for reconsideration convince the 

Board that the formula used in determining an equitable adjustment 

was not the most accurate method but where neither party submits a 

better method, the Board will vacate its original finding regarding the 

equitable adjustment and make a recomputation based on the evidence 

Cay aT ae ae ae eae eae ira te ig Set nomen eb termed 125 
4. Where the evidence supports entitlement of a contractor to an equitable 

adjustment resulting from a constructive change, but fails to establish 

that all the claimed extra costs were incurred as a direct result of the 

constructive change, the Board will employ the jury verdict approach 

in order to determine the appropriate amount to be awarded to the 

CAT SC 5 eR a AS OER RO URI IE itr ar ee oar Sag ae 349 
5. Where the preponderance of the evidence shows that substantial increased 

costs were incurred by a highway construction contractor, primarily 

because Government inspection personnel either failed to calibrate or 

improperly calibrated the density testing machine used to determine 

compaction compliance, and it is determined that the contractor is 

entitled to an equitable adjustment, the Board will adopt the amount 

for quantum reached by the parties at a negotiated settlement, when 

dissatisfied with both the Government audit and the quantum compu- 

tation of the contractor, but satisfied that the negotiations were made 

in good faith, at arm’s length, and by individuals thoroughly familiar 

with the details of the contract and its performance---_------------- 493 
6. Where a clearing contractor claims entitlement to an equitable adjustment 

based on the standard Differing Site Conditions clause of the contract, 

and the evidence shows that the principal causes of any increased costs 

which may have been incurred were heavy rains and failure of the con- 

tractor to make a reasonable prebid investigation of the site or exami- 

nation of specifications, and no evidence of fault on the part of the 

Government is presented, the Board holds that the contractor has not 

sustained its burden of proof for entitlement to an equitable adjust- 

ment, and the appeal will be denied-_-_---....---.-.---------------- 527 
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Jurisdiction Page 


1. A claim by a concessioner under a National Park Service Contract is dis- 
missed as beyond the purview of the Board’s jurisdiction where the 
contract contains no disputes clause and by its express terms the 
Contract Disputes Act of 1978 is not applicable to the claim asserted_.__ 197 

2. The award of a contract to a statutorily debarred bidder was properly 
canceled upon discovery of the debarred status and there being no 
valid contract between the parties, the Board is without jurisdiction 
to: consider ‘an “appeals. 2 <i etiesiss Jeera ckE ee ee 329 

3. A contractor may not proceed under the provisions of the Contract Disputes 
Act of 1978 where the appeal is from a final decision of the contracting 
officer rendered and received by the appellant prior to the effective 
date:of the:Act..2s20 00200) saline be eon Sarees. ot 520 


Termination for Default 


Generally 


1. Where the evidence shows no meeting of the minds between a completing 
surety and the Government on the matter of the surety’s liability for 
liquidated damages, the Government does not waive the right to assess 
liquidated damages under a novation theory merely by allowing the 
surety, otherwise liable for liquidated damages under the contract, to 
complete performance of the contract terminated for default________-- 206 

2. When a contractor failed to furnish the number of laborers required under 
a service contract and failed to cure such deficiency after a notice to 
show cause why the contract should not be terminated for default, the 
Board held that termination for default was proper and further held 
that the Government should continue to withhold earnings under the 
contract to satisfy first the wage claims by unpaid employees of the 
contractor as determined by the Department of Labor pursuant to 
the Service Contract Act of 1965 and secondly to satisfy any claim for 
excess costs by the contracting agency... ..._.....-.-.-.---------- 469 

3. When the Government could not require delivery of a refrigerated storage 
unit within the original delivery schedule because the building in which 
the unit was to be installed was not finished and the Government there- 
after continued to negotiate changes in specifications and delivery 
dates with the contractor, the Board held that the Government had 
waived the original delivery schedule and that the Government did 
not regain the right to terminate the contract for default since there 
was no mutual agreement on a new delivery date and the Government’s 
unilateral attempt to reestablish a specific contractual delivery date 
was unreasonable as not being within the performance capabilities of 
the contractor at the time the notice was given__--_.__-_-.-.------ 504 


FORMATION AND VALIDITY 
Authority to Make 


1. Where an award is made to a firm while one of the partners is under 
debarment for violation of a labor statute due to administrative over- 
sight, the contracting officer is without authority to make a valid 
award, and the purported contract is void ab initio. ____--.-------- 329 
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Bid Award Page 


1. Where the contractor’s bid is accepted during an extension of the bid 
acceptance period conditioned upon the contractor not being preju- 
diced by changes resulting from energy related shortages, the Board 
finds that the contractor’s conditional acceptance of a change order 
increasing prices for asphaltic materials to a certain date continued 
the bid qualification in effect and does not preclude recovery of as- 
pnaltic price increases thereafter... ---- -. 2 a 182 


Legality 


1. Where an award is made to a firm while one of the partners is under debar- 
ment for violation of a labor statute due to administrative oversight, 
the contracting officer is without authority to make a valid award, 
and the purported contract is void ab initio.___._____.___-.---_-__-_- 329 


PERFORMANCE OR DEFAULT 
Acceptance of Performance 


1. When the contractor offers materials which the contracting officer dis- 
covers are not in total compliance with the specifications, the con- 
tracting officer may accept the material if he finds it to be in the best 
interests of the Government. That acceptance, however, is not final 
and conclusive if based on, or induced by, a misrepresentation of a 
I ALONIAL SOG a oe oo er ete ees Se Pa aR ae ee ee 513 

2. Where the Government does not issue a written change order and does 
not give a verbal order which is interpreted by the contractor as a 
change, no contract change has occurred and the contractor may 
submit materials conforming to the original specifications. The Gov- 
ernment’s mere exercise of its option to accept nonconforming goods 
does not in and of itself constitute a contract change__-_-_--------- 513 


Inspection 


1. When the contractor offers materials which the contracting officer dis- 
covers are not in total compliance with the specifications, the con- 
tracting officer may accept the material if he finds it to be in the best 
interests of the Government. That acceptance, however, is not final 
and conclusive if based on, or induced by, a misrepresentation of a 
WISCMIBU ROU. oo oo ces nese sees eee ee a ea de ee 51g 


Release and Settlement 


1. Where a contractor voluntarily signs directives specifying the payments 
to be made for the additional work ordered without taking any excep- 
tion thereto, the unqualified acceptance of the directives involved is 
found to be binding upon the contractor to the extent of the direct 
costs entailed in performance of the additional work--------------- 65 
2. Where the Government has accepted a bid conditioned upon the con- 
tractor not being prejudiced by changes resulting from energy related 
shortages and the parties agree in a change order to an increase in 
price for asphaltic materials, the Board finds the agreement does not 
constitute an accord and satisfaction precluding further price increases 
where the evidence shows there was no meeting of the minds and this 
was evident to the contracting officer prior to execution of the change 
OTN as Ss en ls Be oe fet es 182 
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ENVIRONMENTAL POLICY ACT 


(See also National Environmental Policy Act of 1969.) 
1. To secure the exemption under sec. 404(r) of the Federal Water Pollution 


Control Act for projects described in an environmental statement, 
compliance with seven specific conditions is required. The exemption 
does not apply to the maintenance of existing Federal projects, but 
only to new construction. While the exemption provides an alternative 
procedure to achieve compliance with sec. 404 of the Act for a limited 
category of Federal projects under very specific conditions, it does not 
lessen the substantive requirements that apply to the discharge of 
dredged'or nil: material 2252 Sea ae eee een eee ee ene ene 


ENVIRONMENTAL QUALITY 


(See also Water Pollution Control.) 
ENVIRONMENTAL STATEMENTS 
1. To secure the exemption under sec. 404(r) of the Federal Water Pollution 


Control Act for projects described in an environmental statement, 
compliance with seven specific conditions is required. The exemption 
does not apply to the maintenance of existing Federal projects, but only 
to new construction. While the exemption provides an alternative pro- 
cedure to achieve compliance with sec. 404 of the Act for a limited 
category of Federal projects under very specific conditions, it does not 
lessen the substantive requirements that apply to the discharge of 
dredged:-or fill: material. .'. 2 2ww Jeet nan oc ese eee 2 Sk 


ESTOPPEL 
1. Estoppel to preclude a charge of trespass is not invoked against BLM 


where BLM’s partially completed fences on Federal land do not re- 
strain cattle and there is no evidence that BLM agreed to construct 
and/or maintain said fences for the benefit of the grazier, and such 
grazier was at all times aware of these facts_.._.__.__.___.-------- 


2. The grazing regulations (48 CFR 4140.1(b)(1), inter alia) (formerly 43 


CFR 4112.3-1 (a) and (b)) place the responsibility of controlling 
cattle squarely on the grazier, and Government range management 
policies as implemented under acts of Congress cannot be asserted to 
bar sanctions where trespasses have been proved, or to estop BLM 
from allégifiz tréspasses 4 22204) ai. do ee edd agen 


EVIDENCE 
GENERALLY 


1. Where an oil and gas lease offeror fails to respond within a prescribed 


period of time to an order to submit specific information necessary to 
determine whether his offer is valid, it is appropriate to reject the 


2. Where a protestant against the issuance of an oil and gas lease supports 


his allegations that the lease offer is not qualified with sufficient evi- 
dence to warrant further inquiry or investigation by BLM, the protest 
should not be summarily dismissed for failure of the protestant to 
make positive proof of his allegations. Instead, the protest should be 
adjudicated on its merits after all available information has been 
GOVElODEG so be 28 Oe BOS Se EE eer aS tee el rere eee eee 
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EVIDENCE—Continued 
GENERALLY—Continued 


3. Where the evidence as to specific trespass indicates that of a number of 
cattle counted some were located on private intermingled land, but 
there were no barriers, either natural or artificial, which would have 
prevented the cattle on private land from going onto the public land, 
it is proper to find that all cattle counted would tend to consume 
forage at a rate proportional to the ratio of forage available on private 
erie: publioiands. vo) Vee ee ee re Ea 

4. Where legal conclusions are reached in an appellate decision upon 
undisputed facts, and there has been no proffer of further facts which 
could compel different legal conclusions, no useful purpose would be 
served for a hearing, and a request therefore is properly denied_-_-_- 


BURDEN OF PROOF 


1. After holding a hearing pursuant to the Administrative Procedure Act, an 
administrative law judge may properly find that a person has com- 
mitted a grazing trespass if that finding is in accordance with and 
supported by reliable, probative and substantial evidence-_-_--_-_---_--_- 


SUFFICIENCY 


1. After holding a hearing pursuant to the Administrative Procedure Act, 
an administrative law judge may properly find that a person has 
committed a grazing trespass if that finding is in accordance with and 
supported by reliable, probative and substantial evidence_---_------- 


FEDERAL EMPLOYEES AND OFFICERS 
AUTHORITY TO BIND GOVERNMENT 


1. Estoppel to preclude a charge of trespass is not invoked against BLM 
where BLM’s partially completed fences on Federal land do not restrain 
cattle and there is no evidence that BLM agreed to construct and/or 
maintain said fences for the benefit of the grazier, and such grazier 
was at-all times aware of these facts..© 22... 222 52-8 oe Sess 

2. The grazing regulations (48 CFR 4140.1(b)(1), inter alia) (formerly 43 
CFR 4112.3-1(a) and (b)) place the responsibility of controlling cattle 
squarely on the grazier, and Government range management policies 
as implemented under acts of Congress cannot be asserted to bar sanc- 
tions where trespasses have been proved, or to estop BLM from 
alleging trospasses... 2 S2she SD Sea ee ee ee base e 


FEDERAL LAND POLICY AND MANAGEMENT ACT OF 1976 


GENERALLY 


1. The Federal Land Policy and Management Act, 43 U.S.C. § 1701 et seq. 
(1976), does not establish any reserved rights in BLM lands-------- 
2. The management programs mandated by Congress in such Acts as the 
Taylor Grazing Act and FLPMA require the appropriation of water 
by the United States in order to assure the success of the programs 
and carry out the objectives established by Congress_-._----------- 
3. Sec. 701(g) of FLPMA, 43 U.S.C. § 1701 notes (1976), maintains the status 
quo in the relationship between the States and the Federal Govern- 
ment on water, and allows for (a) the continued appropriation of un- 
appropriated nonnavigable waters on the public domain by private 
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FEDERAL LAND POLICY AND MANAGEMENT ACT OF 1976—Continued 
GENERALLY—Continued 


persons pursuant to State law as authorized by the Desert Land Act; 
(b) the right of the United States to use unappropriated water for the 
congressionally recognized and mandated purposes set forth in legisla- 
tion providing for the management of the public domain; and (c) ap- 
plication by the United States to secure water rights pursuant to State 
law ‘for these purposes. - 2c 26L2L SoS eC eea sea SSI Soe BT 
4. FLPMA, the Taylor Grazing Act, the O&C Act, and other statutes permit 
the United States to appropriate water for the diverse purposes found 
in the ‘various’ statutes. 5 00 ou Soo CO oe, Poe ee reeeee = 
5. FLPMA authorizes the BLM to appropriate water for such uses as fish 
and wildlife maintenance and protection, scenic valu, preservation, and 
human consumption, and protection of areas of critical environmental 
concern 


GRAZING LEASES AND PERMITS 


1. Where two preference right applicants file conflicting applications for a 
grazing lease, sec. 402(c) of FLPMA, 43 U.S.C. §1752(c) (1976), 
mandates issuance of the new lease to the holder of the expiring 
lease provided that the holder of the expiring lease maintains his or 
her preference right qualifications and is otherwise in conformance 
with the applicable rules and regulations. __............---------- 


RECORDATION OF MINING CLAIMS AND ABANDONMENT 


1. Since an amended notice merges with the original notice, the filing of the 
amended notice, for purposes of recordation under either sec. 8 of the 
Mining in the Parks Act, 90 Stat. 1342, 13438, 16 U.S.C. § 1907 (1976), 
or sec. 314 of the Federal Land Policy and Management Act of 1976, 
90 Stat. 2744, 2769, 43 U.S.C. § 1744 (1976), together with such 
other information required by the applicable regulations, constitutes 
compliance with the recording requirements of those Acts_--_--------- 

WILDERNESS 


1. Sec. 603 requires the Secretary to study all roadless areas of 5,000 acres or 
more and roadless islands with wilderness characteristics, and report 
his recommendations to the President as to the suitability or nonsuit- 
ability for preservation as wilderness of each such area. The Secretary 
may not make multiple-use trade-offs in determining which public 
land areas qualify for wilderness study status._..-.---------------- 

2. For the purpose of BLM wilderness review, the term “roadless’’ means 
the absence of roads which have been improved and maintained by 
mechanical means to insure relatively regular and continuous use. 
A way maintained solely by the passage of vehicles does not constitute 


3. Sec. 603(a) requires that the Secretary report to the President by July 1, 
1980, his recommendations as to the suitability for wilderness preserva- 
tion of all formally identified natural or primitive areas designated 
prior to Nov. 1, 1975. Only those areas for which a notice of designation 
was published in the Fe-eral Fejisier are subject to this accelerated 
review. and reporting requirement... ses 2. 32 eee 

4. Sec. 603 of FLPMA does not apply to those areas of the Oregon and 
California and Coos Bay Wagon Road lands which are being managed 
for commercial timber production. Sec. 603 does apply to those areas 
not being managed for commerciai timber production-------------- 
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FEDERAL LAND POLICY AND MANAGEMENT ACT OF 1976—Continued 
WILDERNESS—Continued 


5. 


10. 


Et. 


12. 


13. 


14, 


Prior to completion of the initial wilderness inventory and identification 
of the wilderness study areas, wilderness characteristics must be evalu- 
ated before the Secretary authorizes any new activities which would 
destroy wilderness qualities. Discretionary activities must be condi- 
tioned to prevent impairment of an area’s potential for wilderness 
designation 


. During the review of wilderness study areas, and until Congress acts on 


the President’s recommendations, the Secretary must manage study 
areas to prevent impairment of their suitability for wilderness desig- 
nation, with certain limited exceptions 


. Management of sec. 603 study areas should be guided by the principle 


that developmental activity must be carefully regulated to insure it is 
compatible with wilderness, or that its imprint on wilderness is 
temporary 


. Sec. 603 provides that mining, grazing, and mineral leasing may continue 


in wilderness study areas in the same manner and degree as on Oct. 21, 
1976, even if impairment of an area’s suitability for wilderness re- 


. The words “existing” and ‘‘manner and degree” in sec. 603(c) should be 


read in conjunction with the words “mining and grazing uses” to 
establish as a benchmark the physical and aesthetic impact a mining 
or grazing activity was having on an identified or potential wilderness 
study/arésron Ott: 2), 197 Gecos eed sh ie emptor emes 25 
The existing mining use exception for mining and mineral leasing is limited 
geographically by the area of active development, and the logical 
adjacent continuation of the existing activity, not necessarily the 
boundary of the particular mining claim or mineral lease on which 
thé operation is located sites eet ie el se pee sen teers. 
When the impact from mining and grazing activities on a wilderness study 
area differs in manner and degree from the impact from such activity 
on Oct. 21, 1976, the Secretary must regulate the activity to prevent 
impairment of the area’s suitability for preservation as wilderness - - - - 
The word “‘existing’”’ in sec. 603(c) modifies ‘‘mineral leasing” in the same 
manner as it modifies ‘‘mining and grazing uses’’_____.___---------- 
The Secretary is vested with the authority and responsibility to regulate 
all activities in wilderness study areas to prevent unnecessary and 
undue degradation and to afford environmental protection_--_------- 
Areas under review for designation as wilderness remain available for 
appropriation under the mining laws, unless withdrawn for reasons 
other than protection of wilderness- ~~. ..........-.-------.=.---- 


FREEDOM OF INFORMATION ACT 


be 


Denial of request for USGS’s estimates of present value of royalties and 
taxes based on proprietary and confidential information furnished by 
sources outside Government is legally supportable under exemptions 
(4) and (9) of Freedom of Information Act (FOIA) since release 
would be the same as releasing the proprietary and confidential infor- 
mation from which estimates were derived as well as the geological 
and geophysical data. Further, exemption (5) of FOIA may be used 
as a basis for protecting pre-sa'e estimates of value for a tract on 
which no bids are received since this is part of Departmental’s delib- 
erative process oF decisionmaking. — 0 oon ene es 


759 


Page 


90 


90 


90 


90 


90 


90 


90 


91 


91 


91 








760 


INDEX-DIGEST 


GRAZING LEASES 


GENERALLY 


1. An area manager’s decision apportioning lands between two grazing lease 


applicants ordinarily will not be disturbed where both applicants have 
equal preference rights, the apportionment is consistent with the reg- 
ulatory criteria of 48 CFR 4121.2-1(d) (2), and the decision is not 
shown to be arbitrary or capricious. However, where a. new statute, 
sec. 402 of the Federal Land Policy and Management Act of 1976, 43 
U.S.C.A. § 1752(c) (West Supp. 1978), dictates that in certain cir- 
cumstances ‘‘the holder of the expiring permit or lease shall be given 
first priority for receipt of the new permit or lease,”’ the apportionment 
must be conformed thérewith. — ool Jabs Sea ee ee ees Sate 


2. In view of 43 U.S.C.A. § 1752(c) (West Supp. 1978), which dictates that 


in certain circumstances the present grazing user shall have a right of 
first refusal for any new lease, 43 CFR 4110.5 (43 FR 29070, July 5, 
1978), must be read in pari materia therewith and with 43 CFR 
4130.2(e) (48 FR 29072) to be construed as a valid regulation and 
must be interpreted not to apply where the present grazing user de- 
sires a new lease and otherwise meets the statutory and regulatory 
GPIGGTIO oo a ee a er ae ee eee ee 


APPORTIONMENT OF LAND 


1. An area manager’s decision apportioning lands between two grazing lease 


applicants ordinarily will not be disturbed where both applicants have 
equal preference rights, the apportionment is consistent with the regu- 
latory criteria of 48 CFR 4121.2-1(d)(2), and the decision is not 
shown to be arbitrary or capricious. However, where a new statute, 
sec. 402 of the Federal Land Policy and Management Act of 1976, 
43 U.S.C.A. §1752(c) (West Supp. 1978), dictates that in certain 
circumstances “the holder of the expiring permit or lease shall be 
given first priority for receipt of the new permit or lease,’’ the appor- 
tionment must be conformed therewith._._._..._.-._._----------- 


2. In view of 43 U.S.C.A. § 1752(c) (West Supp. 1978), which dictates that 


in certain circumstances the present grazing user shall have a right of 
first refusal for any new lease, 43 CFR 4110.5 (43 FR 29070), must 
be read in part materia therewith and with 43 CFR 4130.2(e) (48 FR 
29072) to be construed as a valid regulation and must be interpreted 
not to apply where the present grazing user desires a new lease and 
otherwise meets the statutory and regulatory criteria__..._______--- 


PREFERENCE RIGHT APPLICANTS 


1. Where two preference right applicants file conflicting applications for a 


grazing lease, sec. 402(c) of FLPMA, 43 U.S.C. § 1752(c) (1976), 
mandates issuance of the new lease to the holder of the expiring lease 
provided that the holder of the expiring lease maintains his or her 
preference right qualifications and is otherwise in conformance with 
the applicable rules and regulations 2 -:...22 22.522 cLsiceulo2e---- 


RENEWAL 


1. Where two preference right applicants file conflicting applications for a 


grazing lease, sec. 402(c) of FLPMA, 43 U.S.C. § 1752(c) (1976), man- 
dates issuance of the new lease to the holder of the expiring lease 
provided that the holder of the expiring lease maintains his or her 
preference right qualifications and is otherwise in conformance with the 
applicable Yulesiand regulations 2. vs’. Pov e ee eek cee teceoe sete 
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INDEX-DIGEST 


GRAZING PERMITS AND LICENSES 
GENERALLY 


1. Estoppel to preclude a charge of trespass is not invoked against BLM 
where BLM’s partially completed fences on Federal land do not re- 
strain cattle and there is no evidence that BLM agreed to construct 
and/or maintain said fences for the benefit of the grazier, and such 
grazier was at all times aware of these facts.______._-___-__-_------ 

2. The grazing regulations (48 CFR 4140.1(b)(1), inter alia) (formerly 43 
CFR 4112.3-1(a) and (b)) place the responsibility of controlling 
cattle squarely on the grazier, and Government range management 
policies as implemented under acts of Congress cannot be asserted to 
bar sanctions where trespasses have been proved, or to estop BLM 
from alleping -trespasses...- 522 22) SES oe er AT ee oe 

3. An administrative law judge’s finding that trespasses were willful, grossly 
negligent, and repeated will not be disturbed on appeal where the 
TECOL GMiDLY SUDpOris SUCHE TMGIng. <2 oo oo es ee eee 

4. Where penalties imposed by two administrative law judges for trespasses 
are supported by the records and comport with the proscriptions of 
the regulations they will not be modified on appeal except insofar as 
they conflict with respect to a particular grazier in a particular grazing 
district 


CANCELLATION OR REDUCTION 


1. An administrative law judge’s finding that trespasses were willful, grossly 
negligent, and repeated will not be disturbed on appeal where the 
record. arnply supports such finding... <. 2-22) == 3 3 ees 

2. Where penalties imposed by two administrative law judges for trespasses 
are supported by the records and comport with the proscriptions of 
the regulations they will not be modified on appeal except insofar as 
they conflict with respect to a particular grazier in a particular grazing 
LS 1) Rab I seh Nah ey al Read laa ie ede fy carding ion get bel 


TRESPASS 


1. Where the evidence as to specific trespass indicates that of a number of 
cattle counted some were located on private intermingled land, but 
there were no barriers, either natural or artificial, which would have 
prevented the cattle on private land from going onto the public land, 
it is proper to find that all cattle counted would tend to consume forage 
at a rate proportional to the ratio of forage available on private and 
PUDUO MNOS ils Sets ek eS. Be BON Sa ean Se Sees 

2. An administrative law judge’s finding that trespasses were willful, grossly 
negligent, and repeated will not be disturbed on appeal where the 
record amply supports such finding -.=-..- =... -_-__2=----- = 

3. Where penalties imposed by two administrative law judges for trespasses 
are supported by the records and comport with the proscriptions of 
the regulations they will not be modified on appeal except insofar as 
they conflict with respect to a particular grazier in a particular grazing 
51 Sk | bi peti cine eae oy oe a yin: papers aN A ee lp rece ap dn og 
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762 INDEX-DIGEST 


HEARINGS Page 


(See also Administrative Procedure, Grazing Permits and Licenses, Indian 
Probate, Mining Claims, Multiple Mineral Development Act, Rules of 
Practice, Water Pollution Control.) 

1. Where the Bureau of Land Management determines that an Alaska Native 

allotment application should be rejected because the land was not 

used and occupied by the applicant, the BLM shall issue a contest 

complaint pursuant to 43 CFR 4.541 et seg. Upon receiving a timely 

answer to the complaint, which answer raises a disputed issue of mate- 

rial fact, the Bureau will forward the case file to the Hearings Division, 

Office of Hearings and Appeals, Department of the Interior, for assign- 

ment of an administrative law judge, who will proceed to schedule a 

hearing, at which the applicant may produce evidence to establish 

entitlement, to, his ,allotment <2 05 oto ee ee et eta te, 279 
2. Where the Bureau of Land Management (BLM) determines that an 

Alaska Native allotment application should be rejected in part because 

the Native did not use all of the land applied for, the BLM shall 

initiate a contest proceeding pursuant to 43 CFR 4.451 et seq____-_- 342 
3. Where legal conclusions are reached in an appellate decision upon undis- 

puted facts, and there has been no proffer of further facts which could 

compel different legal conclusions, no useful purpose would be served 

for a hearing, and a request therefor is properly denied _----_---_-_---- 346 


HOMESTEADS (ORDINARY) 
GENERALLY 


1. The Board lacks jurisdiction to adjudicate the validity of homestead 
entries; the Board, rather, adjudicates the effect of ANCSA on such 
entries... 22 ToS a Ee EO ae ee ee En ee 664 


INDIAN ALLOTMENTS ON PUBLIC DOMAIN 


LANDS SUBJECT TO 


1. Settlement on land in Alaska which is subject to a grazing lease issued 
under the Alaska Grazing Act of Mar. 4, 1927, 43 U.S.C. §§ 316, 
316a-3160 (1976), does not create any rights by virtue of such settle- 
ment under the Alaska Native Allotment Act, 43 U.S.C. §§ 270-1 to 
270-3 (1970), repealed by 43 U.S.C. § 1617 (1976), since such land is 
segregated from adverse appropriation at least until the Department 
takes action to cancel the grazing lease pro tanto, but the grazing lease 
does not preclude the filing of a State selection application which, 
when filed, segregates the land from all appropriation based upon 
settlement. on location... 2 22+ 25+ 222) than See Bees See | 346 


SETTLEMENT 


1. Settlement on land in Alaska which is subject to a grazing lease issued 
under the Alaska Grazing Act of Mar. 4, 1927, 43 U.S.C. §§ 316, 316a- 
3160 (1976), does not create any rights by virtue of such settlement 
under the Alaska Native Allotment Act, 43 U.S.C. §§ 270-1 to 270-3 
(1970), repealed by 43 U.S.C. § 1617 (1976), since such land is segre- 
gated from adverse appropriation at least until the Department takes 
action to cancel the grazing lease pro tanto, but the grazing lease does 
not preclude the filing of a State selection application which, when 
filed, segregates the land from all appropriation based upon settlement 
or logation.. -. .- 2c ocean ae ee a ee ee ee eee 346 











INDEX-DIGEST 


INDIAN LANDS 


(See also Indian Probate.) 
GENERALLY 


1. The Alaska Native Claims Settlement Act extinguished aboriginal oc- 
cupancy claims of Alaska Natives; such claims cannot serve as a bar 
to a State selection, nor preclude the State from challenging Native 
allotment applications conflicting with its selection_______._________- 

2. Under the “functional” standard to determine administrative standing set 
forth in Koniag, Inc. v. Andrus, 580 F. 2d 601 (D.C. Cir. 1978), 
cert. denied, 99 S. Ct. 733 (1979), the State of Alaska has standing to 
challenge Native allotment applications conflicting with its selection 
applications even if the land is within a Native village selection area 
under the Alaska Native Claims Settlement Act. The State has 
standing under Departmental regulations to initiate private contests 
against such conflicting Native allotment applications 


ALLOTMENTS 
Generally 


1. Assuming, in the light most favorable to appellant, that the allotments 
at issue were subject to the final proviso of sec. 9 of the Act of Mar. 2, 
1889, 25 Stat. 888, 891, we find no language in this or other sections 
of the Act evidencing an intention on the part of Congress that allot- 
ments—to be valid—required approval by the Oglala Sioux Tribe_- -- - 
2. Appellant’s contention that under sec. 22 of the Act of June 30, 1834, 4 
Stat. 729, 733 (25 U.S.C. § 194 (1976)), the burden of proof cannot 
be assigned to the tribe is without merit. The issue framed by appellant 
does not align “Indians” against “‘whites.’’ The primary relief sought 
by the tribe is the cancellation of trust patents which can only be 
Greh EXO TICANIG ee Rr EES oe ye ere ee ee 
3. The issuance of a trust patent for an Indian allotment carries with it a 
presumption of proper performance as well as the implied finding of 
every fact made a prerequisite to the patent’s issue_______--------. 
4. In addition to contravening rights bestowed by the tribe’s own constitu- 
tion, appellant’s position that members of the tribe cannot obtain fee 
patents to individually owned trust land violates express guarantees 
contained in the General Allotment Act and the Indian Reorganiza- 
GOW ACU 108 QMendeds: -<2- aces 2h uae OS koe i Ee eee 


CEDED LANDS 


1. When interpreting Federal agreements and statutes pertaining to Indian 
Affairs, one must consider the legislative history, as well as surrounding 
circumstances and subsequent administrative practices to determine 
what the parties intended, and in particular, what the Indians under- 
stood the agreement to mean. Doubtful expressions are to be resolved 
in the Indians’ favor. 2222000 2250012 asia th Me 2 es 

2. Congressional intent to modify or abrogate Indian property rights must 
be clear and cannot be lightly inferred____._.._.------------------ 

3. The Agreement of Dec. 4, 1893, between the Yuma (now Quechan) 
Indians and the United States, ratified in the Act of Aug. 15, 1894 
(28 Stat. 286, 332) provided for a conditional cession of the non- 
irrigable land of the Fort Yuma Reservation. The conditions which 
included allotment and sale of surplus irrigable land and the opening 
of nonirrigable lands to settlement and entry, did not occur during 
the decade following the agreement and ratifying statute_-----_-~---- 
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764 INDEX-DIGEST 


INDIAN LANDS—Continued 
IRRIGATION 


1. Sec. 25 of the Act of Apr. 21, 1904 (33 Stat. 189, 224), which authorized 
the application of the 1902 Reclamation Act to the Fort Yuma and 
Colorado River Reservations, and which provided for the allotment 
and sale of surplus irrigable lands on those reservations, was unrelated 
to and was not intended to effect the conditional cession provided for 
in the 1893 agreement and the 1894 ratifying statute_.____________. 


LEASES AND PERMITS 
Oil and Gas 


1. Tribal royalties from leases of Jicarilla Apache tribal lands cannot be 
taxediby the State of .New, Mexico. -- > 222242 5 2b s2 2 2 Se | 


PATENT IN FEE 
Generally 


1. Under regulations in effect before Apr. 24, 1973, issuance of a fee patent 
to a competent Indian applicant was considered by the Department 
to be mandatory. On the foregoing date, however, 25 CFR Part 121 was 
revised to reflect the authority derived from the authorizing Acts and 
to allow the exercise of discretion in the issuance of fee patents --_-_- 


TAXATION 


1. The taxation proviso contained in 25 U.S.C. § 398c (1970) does not apply 
to leases entered into under the 1938 Leasing Act (25 U.S.C. §§ 396a- 
396f (1970)). States cannot tax tribal royalties from such leases - _ _ _- 


INDIAN PROBATE 
(See also Indian Lands, Indian Tribes.) 
DIVORCE 
Indian Custom 


Generally 


1. A divorce in accordance with Indian or tribal custom has long been rec- 
ognized by the Congress, the courts, and the Department___________- 
2. The courts have recognized Indian-custom divorces so long as the Indians 
CONTINUC IN AIDS ETOIAUIONS a2: 2 os Sets era ee ee ere 
3. In recognizing the validity of Indian-custom divorces, no distinction is 
made in the kind of marriage which such divorce dissolves so long as the 
parties contracting the marriage and effecting the divorce are Indian 
wards of the Government and living in tribal relations. __...._______- 
4. A divorce by Indian custom may be accomplished unilaterally by either of 
the parties to the marriage ..4 4 a. 2d. Fos ot Se eee ped bt ee 
5. The validity of Indian-custom divorce depends on whether the parties 
were living in tribal relations and whether it was an accepted and rec- 
ognized custom of the tribe involved____..__.__-.-----_----- £2. 
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INDEX-DIGEST 


‘INDIAN PROBATE—Continued 
SECRETARY’S AUTHORITY 


Generally 
1. Proceedings for the determination of a deceased Indian’s heirs in a case 
over which the Department had no jurisdiction must be dismissed 


INDIAN TRIBES 
(See also Indian Probate.) 


GENERALLY 


1. Title I of the Highway Beautification Act, 79 Stat. 1028, which applies 
to all “public lands or reservations of the United States,’ does not 
BPply tC, NGIAN TESCrVAUIONS.. = ae ee ee 
2. Public Law 280, 67 Stat. 588-90, did not grant to States general civil 
regulatory powers over Indian reservations. Nor could this be accom- 
plished by Department regulation, Secretarial Order or other directive 
3. California’s Outdoor Advertising Act, implementing the Highway Beauti- 
fication Act, 79 Stat. 1028, may not be applied to non-Indian lessees 
on. the Morongo Indian Reservation. —................._._..-.--- 
4. The Department’s policy established in 1965 of requiring lessees of Indian 
lands in California to comply with State standards regulating land 
use and development can be achieved without subjecting developing 
tribal governments to the full enforcement powers of the State, viz., 
through adding appropriate State standards to the provisions of any 


CONSTITUTION, BYLAWS AND ORDINANCES 


1. The Department is not bound by a tribal ordinance regulating trust prop- 
erty where such ordinance violates provisions of the tribal constitution 
and bylaws which the Secretary has sworn to uphold_-_-----_- 


MINERAL LEASING ACT 


(See also Coal Leases and Permits, Oil and Gas Leases, Phosphate Leases 
and Permits.) 


GENERALLY 


1. The Secretary may, in computing the fair market value of coal to be 
leased competitively under privately owned surface, assume a limited 
surface owner consent cost, based on losses and costs to the surface 
estate and operation and similar evaluations, regardless of the actual 
price paid or the amount which a surface owner could otherwise 
Genisne- for consents... S28 Sar Rae eh ol eek Soe ee = 

2. Assumption of a limited surface owner consent cost to be used in place of 
actual cost in the computation of fair market value of coal to be leased 
competitively is necessary to ensure receipt of fair market value by 
the public as required by 30 U.S.C. § 201(a) (1976)_--------__---- 

3. In the exercise of his discretion to lease under the Mineral Leasing Act, 
the Secretary has authority to decline to issue a coal lease where 
surface owner consent costs prevent the public from realizing a fair 
Tourn Of Che VANNO OF. GuO COAl. = <8. na eo ee 

4, Oil and gas leases of Indian lands entered into under the 1938 Mineral 
Leasing Act (25 U.S.C. §§ 396a-396f (1970)) are not subject to the 
taxation proviso contained in 25 U.S.C. § 398¢ (1970) __--_--_------ 
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766 INDEX-DIGEST 


MINERAL LEASING ACT—Continued 
LANDS SUBJECT TO Page 


1. A prospecting permit which embraces land which is not “‘unclaimed’”’ and 
“undeveloped” is a nullity and void as a conveyance of any interest 
in that land. Land in a mining claim remains ‘‘unclaimed”’ land for 
the purposes of M-36893 so iong as the claim is not validated by 
discovery of a valuable locatable mineral deposit at the date of permit 
issuance. Surface disturbing mineral activities, associated with delin- 
eation of a mineral ore body which could reasonably be expected to 
disclose knowledge of an area’s coal potential constitute development. 
The bona fide purchaser provisions of sec. 27(h)(2) of the Mineral 
Leasing Act do not apply to permits which embrace land that is 
claimed or developed =: 22h ns ose eee Se ee eee ee 627 


MINING CLAIMS 
(See also Multiple Mineral Development Act.) 
GENERALLY 


1. For the purpose of Departmental adjudication, an amended location is 
one made in furtherance of an earlier valid location, while a relocation 
is one which is adverse to the prior location______________._._----- 538 
2. An amended location notice generally relates back, where no adverse 
rights have intervened, to the date of the original location. To the 
extent, however, that an amended location merely furthers rights 
acquired by a valid subsisting location and does not embrace additional 
or new land, withdrawal of land subject to existing rights will not 
prevent the amended location from relating back to the original 
LOCAUON a «ns otto oe oe Se ee ee eee ee ee 539 
3. Since an amended notice merges with the original notice, the filing of the 
amended notice, for purposes of recordation under either sec. 8 of the 
Mining in the Parks Act, 90 Stat. 1342, 1343, 16 U.S.C. § 1907 (1976), 
or sec. 314 of the Federal Land Policy and Management Act of 1976, 
90 Stat. 2744, 2769, 43 U.S.C. § 1744 (1976), together with such other 
information required by the applicable regulations, constitutes com- 
pliance with the recording requirements of those Acts____________-- 539 
4. Except for claims held under 30 U.S.C. § 388 (1976), a failure to record a 
mining claim as required by State law, coupled with a withdrawal of 
the land prior to any curative action, invalidates the claim, and thus 
precludes subsequent amendment of the claim__________________-_-- 539 
. An oral transfer of a mining claim, though contrary to the statute of frauds, 
will not serve to invalidate the claim, and a person subsequently seek- 
ing to record the claim will be afforded the opportunity to prove that 
the transfer. actually occurred . 5 952 a Ses eusees SUS ee ARS ated 539 
6. Where there are factual questions relating to whether action taken sub- 
sequent to a withdrawal is in the nature of an amendment or whether 
it constitutes a relocation, the mineral claimant will be granted the 
opportunity to show that the subsequent action was a permissible 
amendment... 23s dus cde Vere evens Soleo eee BF pry ree 539 


qo 











INDEX-DIGEST 


MINING CLAIMS—Continued 
CONTESTS 


rE. 


The BLM should presume the validity of mining claims or the develop- 
ment of mineral leases disclosed by abstracts submitted by the pref- 
erence right lease applicant, and allow the applicant to pursue the 
remedy of private contests or, failing that, issue a notice of intent to 
reject the lease application where claims or development are shown, 
and allow the preference right lease applicant the opportunity to 
show, on the record, the invalidity of the claims, or lack of develop- 
ment, or both 


DETERMINATION OF VALIDITY 


ie 


or 


For the purpose of Departmental adjudication, an amended location is one 
made in furtherance of an earlier valid location, while a relocation is 
one which is adverse to the prior location 


. An amended location notice generally relates back, where no adverse 


rights have intervened, to the date of the original location. To the 
extent, however, that an amended location merely furthers rights 
acquired by a valid subsisting location and does not embrace additional 
or new land, withdrawal of land subject to existing rights will not 
prevent the amended location from relating back to the original 
NCOP UR 2) on oe Be nie a ee ecm are ree = oe ben ochre 


. Since an amended notice merges with the original notice, the filing of the 


amended notice, for purposes of recordation under either sec. 8 of the 
Mining in the Parks Act, 90 Stat. 1342, 1343, 16 U.S.C. § 1907 (1976), 
or sec. 314 of the Federal Land Policy and Management Act of 1976, 
90 Stat. 2744, 2769, 43 U.S.C. § 1744 (1976), together with such other 
information required by the applicable regulations, constitutes com- 
pliance with the recording requirements of those Acts_____________- 


. Except for claims held under 30 U.S.C. § 38 (1976), a failure to record a 


mining claim as required by State law, coupled with a withdrawal of the 
land prior to any curative action, invalidates the claim, and thus pre- 
cludes subsequent amendment of the claim 


. An oral transfer of a mining claim, though contrary to the statute of frauds, 


will not serve to invalidate the claim, and a person subsequently 
seeking to record the claim will be afforded the opportunity to prove 
that the transfer actually occurred 


. Where there are factual questions relating to whether action taken subse- 


quent to a withdrawal is in the nature of an amendment or whether it 
constitutes a relocation, the mineral claimant will be granted the 
opportunity to show that the subsequent action was a permissible 
amendment. 


LOCATION 


18 


2. 


For the purpose of Departmental adjudication, an amended location is one 
made in furtherance of an earlier valid location, while a relocation is 
one which is adverse to the prior location. -_____.-_---------------- 

An amended location notice generally relates back, where no adverse rights 
have intervened, to the date of the original location. To the extent, 
however, that an amended location merely furthers rights acquired by 
a valid subsisting location and does not embrace additional or new 
land, withdrawal of land subject to existing rights will not prevent the 
amended location from relating back to the origina] location _-__-_---~--. 
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INDEX-DIGEST 


MINING CLAIMS—Continued 
LOCATION—Continued 


3. Since an amended notice merges with the original notice, the filing of the 


amended notice, for purposes of recordation under either sec. 8 of the 
Mining in the Parks Act, 90 Stat. 1342, 1343, 16 U.S.C. § 1907 (1976), 
or sec. 314 of the Federal Land Policy and Management Act of 1976, 
90 Stat. 2744, 2769, 48 U.S.C. § 1744 (1976), together with such 
other information required by the applicable regulations, constitutes 
compliance with the recording requirements of those Acts 


4. Except for claims held under 30 U.S.C. § 38 (1976), a failure to record a 


5. An 


mining claim as required by State law, coupled with a withdrawal of 
the land prior to any curative action, invalidates the claim, and thus 
precludes subsequent amendment of the claim__________.-__----__- 
oral transfer of a mining claim, though contrary to the statute of 
frauds, will not serve to invalidate the claim, and a person subsequently 
seeking to record the claim will be afforded the opportunity to prove 
that the transfer actually occurred 


6. Where there are factual questions relating to whether action taken subse- 


quent to a withdrawal is in the nature of an amendment or whether it 
constitutes a relocation, the mineral claimant will be granted the 
opportunity to show that the subsequent action was a permissible 
amendment 


RECORDATION 


1. Since an amended notice merges with the original notice, the filing of the 


amended notice, for purposes of recordation under either sec. 8 of the 
Mining in the Parks Act, 90 Stat. 1342, 13848, 16 U.S.C. § 1907 (1976), 
or sec. 314 of the Federal Land Policy and Management Act of 1976, 
90 Stat. 2744, 2769, 43 U.S.C. § 1744 (1976), together with such other 
information required by the applicable regulations, constitutes com- 
pliance with the recording requirements of those Acts_____________- 


RELOCATION 


1. For the purpose of Departmental adjudication, an amended location is 


2: An 


one made in furtherance of an earlier valid location, while a relocation 
is one which is adverse to the prior location-___._.._.-._.-.------- 
amended location notice generally relates back, where no adverse 
rights have intervened, to the date of the original location. To the 
extent, however, that an amended location merely furthers rights 
acquired by a valid subsisting location and does not embrace addi- 
tional or new land, withdrawal of land subjeci to existing rights will 
not prevent the amended location from relating back to the original 
location 


3. Since an amended notice merges with the original notice, the filing of the 


amended notice, for purposes of recordation under either sec. 8 of the 
Mining in the Parks Act, 90 Stat. 1342, 1343, 16 U.S.C. § 1907 (1976), 
or sec. 314 of the Federal Land Policy and Management Act of 1976, 90 
Stat. 2744, 2769, 43 U.S.C. § 1744 (1976), together with such other 
information required by the applicable regulations, constitutes com- 
pliance with the recording requirements of those Acts_------------- 


4. Except for claims held under 30 U.S.C. § 38 (1976), a failure to record a 





mining claim as required by State law, coupled with a withdrawal of 
the land prior to any curative action, invalidates the claim, and thus 
precludes subsequent amendment of the claim__-_--_--------------- 
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MINING CLAIMS—Continued 
RELOCATION—Continued Page 


5. An oral transfer of a mining claim, though contrary to the statute of 
frauds, will not serve to invalidate the claim, and a person subse- 
quently seeking to record the claim will be afforded the opportunity 
to prove that the transfer actually occurred__________-_-_---_-_--- 539 

6. Where there are factual questions relating to whether action taken sub- 
sequent to a withdrawal is in the nature of an amendment or whether 
it constitutes a relocation, the mineral claimant will be granted the 
opportunity to show that the subsequent action was a permissible 
SIMCNGMODE = ..5 . oo oe eS eed Ieee UR eno aks = 539 

WITHDRAWN LAND 


1. For the purpose of Departmental adjudication, an amended location is 
one made in furtherance of an earlier valid location, while a relocation 
is one which is adverse to the prior location_______- es HH BO 538 
2. An amended location notice generally relates back, where no adverse 
rights have intervened, to the date of the original location. To the 
extent, however, that an amended location merely furthers rights 
acquired by a valid subsisting location and does not embrace additional 
or new land, withdrawal of land subject to existing rights will not pre- 
vent the amended location from relating back to the original location-. 539 
3. Since an amended notice merges with the original notice, the filing of the 
amended notice, for purposes of recordation under either sec. 8 of the 
Mining in the Parks Act, 90 Stat. 1342, 1343, 16 U.S.C. § 1907 (1976), 
or sec. 314 of the Federal Land Policy and Management Act of 1976, 
90 Stat. 2744, 2769, 43 U.S.C. § 1744 (1976), together with such other 
information required by the applicable regulations, constitutes com- 
pliance with the recording requirements of those Acts - ~~~ ---------- 539 
4. Except for claims held under 30 U.S.C. § 38 (1976), a failure to record a 
mining claim as required by State law, coupled with a withdrawal of 
the land prior to any curative action, invalidates the claim, and thus 
precludes subsequent amendment of the claim________-_------------ 539 
. An oral transfer of a mining claim, though contrary to the statute of frauds, 
will not serve to invalidate the claim, and a person subsequently seek- 
ing to record the claim will be afforded the opportunity to prove that 
DHE ULAMIATOr ACUUAINY: OCCULCCE 2 cat ye ha a ee ee 539 
6. Where there are factual questions relating to whether action taken sub- 
sequent to a withdrawal is in the nature of an amendment or whether it 
constitutes a relocation, the mineral claimant will be granted the 
opportunity to show that the subsequent action was a permissible 
BMENCINONGss-Nece woes: so ees fem CUE ee Pet eee 539 


MULTIPLE MINERAL DEVELOPMENT ACT 
GENERALLY 


on 


1, A prospecting permit which embraces land which is not “unclaimed” and 
“undeveloped” is a nullity and void as a conveyance of any interest 
in that land. Land in a mining claim remains “‘unclaimed”’ land for the 
purposes of M-36893 so long as the claim is not validated by discovery 
of a valuable locatable mineral deposit at the date of permit issuance. 
Surface disturbing mineral activities, associated with delineation of a 
mineral ore body which -could reasonably be expected to disclose 
knowledge of an area’s coal potential constitute development. The 
bona fide purchaser provisions of sec. 27(h)(2) of the Mineral Leasing 
Act do not apply to permits which embrace land that is claimed or 
3 CU! 2 Sa ee OR ROE AD he Gye gab oe Rp ce Ae Hee east te he eye 
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NATIONAL ENVIRONMENTAL POLICY ACT OF 1969 
ENVIRON MENTAL STATEMENTS 


1. To secure the exemption under sec. 404(r) of the Federa] Water Pollution 
Control Act for projects described in an environmental statement, 
compliance with seven specific conditions is required. The exemption 
does not apply to the maintenance of existing Federal projects, but 
only to new construction. While the exemption provides an alternative 
procedure to achieve compliance with sec. 404 of the Act for a limited 
category of Federal projects under very specific conditions, it does not 
lessen the substantive requirements that apply to the discharge of 
dredged or fill material 


NATIONAL PARK SERVICE 
GENERALLY 


1. Since an amended notice merges with the original notice, the filing of the 
amended notice, for purposes of recordation under either sec. 8 of the 
Mining in the Parks Act, 90 Stat. 1342, 1343, 16 U.S.C. § 1907 (1976), 
or sec. 314 of the Federal Land Policy and Management Act of 1976, 
90 Stat. 2744, 2769, 43 U.S.C. § 1744 (1976), together with such other 
information required by the applicable regulations, constitutes com- 
pliance with the recording requirements of those Acts 


NATIONAL PARK SERVICE AREAS 
GENERALLY 


1. The Act of Mar. 27, 1978, 92 Stat. 166, 16 U.S.C.A. § la-1 (West Supp. 
1979), provides that actions taken in derogation of park values and 
purposes shall not be authorized unless specifically provided by Con- 
gress, in order to ensure that the resources and values of areas in the 
National Park System are afforded the highest protection and care in 
governmental decisions. =. 22. -.- ii. sebesus sae ae sees ee 


WATER RIGHTS 


1. The particular reserved water rights for national park and national monu- 
ment areas include water required for scenic, natural, and historic 
conservation uses; wildlife conservation uses; sustained public enjoy- 
ment uses; and National Park Service personnel uses; all of which 
are intimately related to the fundamental purpose for park and monu- 
ment reservation, as articulated in 16 U.S.C. § 1 (1976)___._______- 

2. Among other reserved water rights for national parks and national monu- 
ments, 16 U.S.C. §1 (1976) encompasses reserved water rights for 
concession uses to provide sustained public enjoyment and re- 
served water rights for water-borne public enjoyment and recreation __ 

3. Congress has taken no action subsequent to the National Park Service 
Organic Act of Aug. 25, 1916, 39 Stat. 535, 16 U.S.C. § 1 (1976), to 
negate the implied intent contained in the Organic Act that all unap- 
propriated waters necessary to fulfill the purposes of park areas are 
reserved as of the date of the enabling legislation______-_-___-____- 

4, The discretionary authority contained in the Act of Aug. 7, 1946, 60 Stat. 
885, 16 U.S.C. § 17j-2(g) (1976), authorizing the National Park Serv- 
ice to acquire water rights in accordance with local laws, is not incon- 
sistent with the assertion of the reserved water rights principle and is 

readily distinguishable from Acts requiring deference to State water 
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NATIONAL PARK SERVICE AREAS—Continued 


WATER RIGHTS—Continued Page 


5. As a general rule, the above-developed reserved water rights apply to 
components of the National Park System other than national parks 
and national monuments, though the extent of particular reserved 
water rights must be determined on a case-by-case basis, involving an 
interpretation of 16 U.S.C. § 1 (1976) and the establishing legislation. 558 
6. The National Park Service and Fish and Wildlife Service may appropriate 
water to fulfill any congressionally authorized function for areas under 
their administration 


NAVIGABLE WATERS 


1. The requirement for a permit under sec. 404 of the Federal Water Pollu- 
tion Control Act applies to the Bureau of Reclamation to the same 
extent as any other person, and with certain exceptions the Bureau 
must obtain a permit from the Corps of Engineers prior to any dis- 
charge of dredged or fill material into the navigable waters_--_-_-____-_- 400 
2. Activities “affirmatively authorized by Congress,’ which are excepted 
from sec. 10 of the Rivers and Harbors Act of 1899, are not excepted 
from sec. 404 of the Federal Water Pollution Control Act. Notwith- 
standing the exception of a discharge of dredged or fill material under 
sec. 10 of the Rivers and Harbors Act, compliance with sec. 404 is 
BOQUINOG ns. sete sh eae det eee dee bet t be ar stetas = 400 
3. A permit under sec. 404 of the Federal Water Pollution Control Act is 
required for the discharge of dredged or fill material whenever: (a) the 
“discharge” constitutes any addition of any pollutant to navigable 
waters from any discernible, confined and discrete conveyance, in- 
cluding the placement of fill and the building of any structure or im-~ 
poundment; and (b) the “dredged material’ is dredged spoil that is 
excavated or dredge from the waters of the United States; or (c) the 
“fill material’ includes any material used for the primary purpose of 
replacing an aquatic area with dry land or of changing the bottom 
elevation of a water body, including any structure which requires rock, 
sand, dirt or other material for its construction; and (d) the discharge 
is made into “waters of the United States,’’ which extend beyond those 
waters meeting the traditional tests of navigability to those encom- 
passed by the broadest possible constitutional interpretation_._.....-. 400 


OFFICE OF HEARINGS AND APPEALS 


1. The Board of Land Appeals, in its adjudication of appeals to determine 
rights of parties to receive or preserve interests in Federal lands, has a 
concomitant obligation to preserve the integrity of the process, and 
where it appears to the Board that the administrative record of a case 
contains strong evidence of multiple violations of 18 U.S.C. § 1001 
(1976), the Board will refer the matter with its recommendation that 
an investigation be initiated to determine whether criminal charges 
EIQIINEY” OES RINOTEEL G3 on cen ae ie ig gO etary ae ee ee es 81 


OIL AND GAS LEASES 
APPLICATIONS 
Generally 


1. Where an oil and gas lease offeror fails to respond within a prescribed 
period of time to an order to submit specific information necessary to 
determine whether his offer is valid, it is appropriate to reject the 
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OIL AND GAS LEASES—Continued 


APPLICATIONS—Continued 
Generally—Continued 


2. Where a protestant against the issuance of an oil and gas lease supports 
his allegations that the lease offer is nct qualified with sufficient evi- 
dence to warrant further inquiry or investigation by BLM, the protest 
should not be summarily dismissed for failure of the protestant to 
make positive proof of his allegations. Instead, the protest should be 
adjudicated on its merits after all available information has been 
developed: 22st Shue eo cea ee Se ie Een erent ed 

3. The essential requirement of the simultaneous oil and gas leasing system 
is that all properly filed offers be afforded equal opportunity to obtain 
a lease. Where a system effectively excludes a lease offer from consid- 
eration, such a system is arbitrary and capricious______________-__- 

4. Under the Departmental 1egulations an offeror in a simultaneous oil and 
gas lease drawing must sign a statement that he is the sole party in 
interest, or, if not, submit the statement required by 43 CFR 3102.7. 
Failure to comply with the regulation requires rejection of the lease 


Drawings 


1. Established and longstanding Departmental policy relating to the admin- 
istration of the simultaneous oil and gas leasing system, premised upon 
regulatory interpretation, is binding on all employees of the Bureau 
of Land Management, until such time as it is properly changed - - - _- 

2. The essential requirement of the simultaneous oil and gas leasing system 
is that all properly filed offers be afforded equal opportunity to obtain 
a lease. Where a system effectively excludes a lease offer from con- 
sideration, such a system is arbitrary and capricious-_-_-_--_--------- 

3. Where offers for the same parcel of land are filed by two corporations in 
a simultaneous oil and gas lease drawing, and where the directors of 
the first corporation having authority to file offers and execute leases 
are directors of the second with the same authority and the surrounding 
circumstances suggest that the corporations are interrelated, the draw- 
ing is inherently unfair and the offers are properly rejected as a pro- 
hibited multiple filing. Collusion or intent to deceive the Department 
need not) be Shown [2.2400 sa ea SEO EMOIe, SS ee 

4. “Interest in an oil and gas lease or offer.’’ If an oil and gas lease offeror 
in an oral agreement gives another person ‘‘a claim or any prospective 
or future claim to an advantage or benefit from a lease,” there would 
be an interest in the lease or lease offer which must be disclosed under 
43 CFR 3102.7. That an offeror might raise a technical legal defense 
against enforcement of such an agreement in a taurt does not militate 
against there being a claim or avoid the consequence of the disclosure 
regulation or 43 CFR 3112.5-2 prohibiting multiple filing in drawing 
PEOCCUUTCE = on he ke eye Ce eee tare en ce ee ce Ps 

5. “Interest in an oil and gas lease or offer.’’ Where affidavits submitted on 
appeal by an oil and gas lease offeror disclose that prior to the filing 
of an oil and gas lease offer the offeror orally agreed to give the person 
filing the offer for him either the opportunity to refuse to purchase the 
lease under terms and conditions that a third party would make (right 

of first refusal), or the opportunity to make the first offer before any 
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OIL AND GAS LEASES—Continued 
APPLICATIONS—Continued 
Drawings—Continued 


other offer would be accepted (first right to buy), the offeror has given 
the person an interest in the offer as defined in the regulations to in- 
clude a prospective claim to an advantage or benefit from a lease____ 
Filing 
1. Where offers for the same parcel of land are filed by two corporations in 
a simultaneous oil and gas lease drawing, and where the directors of the 
first corporation having authority to file offers and execute leases are 
directors of the second with the same authority and the surrounding 
circumstances suggest that the corporations are interrelated, the draw- 
ing is inherently unfair and the offers are properly rejected as a pro- 
hibited multiple filing. Collusion or intent to deceive the Department 
need not be shown 


Sole Party in Interest 


1. Under the Departmental regulations an offeror in a simultaneous oil and 
gas lease drawing must sign a statement that he is the sole party in 
interest, or, if not, submit the statement required by 43 CFR 3102.7. 
Failure to comply with the regulation requires rejection of the lease 
OMGN foe a See ee ae i et ee ee ety pel ee 

2. Where a protest, with accompanying supporting evidence, alleges that 
the oil and gas lease offer drawn first in a simultaneous filing-drawing 
procedure violated the regulations because a party in interest was not 
disclosed and there was a multiple filing, the Bureau of Land Manage- 
ment should first afford the drawee an opportunity to respond to the 
protest before rejecting the offer based on facts alleged in the protest. 
The error, however, is rendered harmless where on appeal the offeror 
has full opportunity to make factual submissions and respond to the 
SUS DTION Ss ms ae hi ell, als Ge he Bede et ee 

3. “Interest in an oil and gas lease or offer.”’ ut. an oil and g gas lease offeror in an 
oral agreement gives another person ‘‘a claim or any prospective or 
future claim to an advantage or benefit from a lease,’”’ there would be 
an interest in the lease or lease offer which must be disclosed under 
43 CFR 3102.7. That an offeror might raise a technical legal defense 
against enforcement of such an agreement in a court does not militate 
against there being a claim of avoid the consequence of the disclo- 
sure regulation or 43 CFR 3112.5-2 prohibiting multiple filing in 
GLAWIN D. DFUCERUPCS§ 3 ot he es Ss ee ok Bees So 

4. “Interest in an oil and gas lease or offer.’’ Where affidavits submitted on 
appeal by an oil and gas lease offeror disclose that prior to the filing 
of an oil and gas lease offer the offeror orally agreed to give the person 
filing the offer for him either the opportunity to refuse to purchase the 
lease under terms and conditions that a third party would make 
(right of first refusal), or the opportunity to make the first offer 
before any other offer would be accepted (first right to buy), the 
offeror has given the person an interest in the offer as defined in the 
regulations to include a prospective claim to an advantage or benefit 
fpony a \eases- > 2 ae ae. 
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OIL AND GAS LEASES—Continued 


FIRST-QUALIFIED APPLICANT Page 


1. Where a protest, with accompanying supporting evidence, alleges that 
the oil and gas lease offer drawn first in a simultaneous filing-drawing 
procedure violated the regulations because a party in interest was 
not disclosed and there was a multiple filing, the Bureau of Land 
Management should first afford the drawee an opportunity to respond 
to the protest before rejecting the offer based on facts alleged in the 
protest. The error, however, is rendered harmless where on appeal 
the offeror has full opportunity to make factual submissions and re- 
spond to the allegations iio .siiwiatticed tue ale, eet ee 643 


OIL SHALE 
WITHDRAWALS 


1. Oil shale withdrawals administered by the Department of the Interior 
have reserved water rights for the purposes of investigation, examina- 
tion and classification of those lands. Water is not reserved for actual 
oil'‘shaie ‘development: 2-5. ch Re aes "Se ee eee ee eee ee re 557 


OREGON AND CALIFORNIA RAILROAD AND RECONVEYED COOS BAY 
GRANT LANDS 


GENERALLY 


1. There are no reserved water rights on the revested Oregon and California 
Railroad lands and the Coos Bay Wagon Road lands, the “O&C”’ 


2. FLPMA, the Taylor Grazing Act, the O&C Act, and other statutes permit 
the United States to appropriate water for the diverse purposes found 
in the various statutes 


PHOSPHATE LEASES AND PERMITS 
PERMITS 


1. A prospecting permit which embraces land which is not “unclaimed” and 
“undeveloped” is a nullity and void as a conveyance of any interest 
in that land. Land in a mining claim remains “‘unclaimed”’ land for the 
purposes of M—36893 so long as the claim is not validated by discovery 
of a valuable locatable mineral deposit at the date of permit issuance. 
Surface disturbing mineral activities, associated with delineation of 
a mineral ore body which could reasonably be expected to disclose 
knowledge of an area’s coal potential constitute development. The 
bona fide purchaser provisions of sec. 27(h) (2) of the Mineral Leasing 
Act do not apply to permits which embrace land that is claimed or 
developed 22 Seo) See SE FE re ee se ape 627 
2. The BLM should presume the validity of mining claims or the develop- 
ment of mineral leases disclosed by abstracts submitted by the pref- 
erence right lease applicant, and allow the applicant to pursue the 
remedy of private contests or, failing that, issue a notice of intent to 
reject the lease application where claims or development are shown, 
and allow the preference right lease applicant the opportunity to show, 
on the record, the invalidity of the claims, or lack of development, 
or both 627 
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PUBLIC LANDS 
GENERALLY 


1. Federal title to land may be lost by erosion, and land which has become 
submerged under water is no longer subject to disposition under the 
Alaska Native Allotment Act. The fact that an Alaska Native may 
have used, occupied, and filed an application for such land when it 
was dry does not prevent the loss of Federal title to that land by 
erosion. Neither the Alaska Statehood Act nor the Submerged Lands 
Act prevents the passage of title to such land to the State 


RECLAMATION LANDS 
GENERALLY 


1. Sec. 8 of the 1902 Reclamation Act, 43 U.S.C. § 372 et seg. (1976), prohi- 
bits the Bureau of Reclamation from claiming any reserved water 
rights for any reclamation project unless the terms of any project 
authorization subsequent to 1902 can fairly be read to provide for a 
reservation of water 


REGULATIONS 


(See also Administrative Procedure.) 
GENERALLY 


1. The Secretary could establish general policy in right-of-way regulations 
which would provide specific guidelines for determining how much 
uncertainty about use will prevent the processing of right-of-way 
a EL CE 312) 1 eg le Se Aire Rye i ee Lead lye gating annie plpnge 

2. In view of 43 U.S.C.A. § 1752(c) (West Supp. 1978), which dictates that 
in certain circumstances the present grazing user shall have a right of 
first refusal for any new lease, 43 CFR 4110.5 (483 FR 29070), must 
be read in pari materia therewith and with 43 CFR 4130.2(e) (48 FR 
29072) to be construed as a valid regulation and must be interpreted 
not to apply where the present grazing user desires a new lease and 
otherwise meets the statutory and regulatory criteria________-___-_- 


INTERPRETATION 


1. In view of 43 U.S.C.A. § 1752(c) (West Supp. 1978), which dictates that 
in certain circumstances the present grazing user shall have a right 
of first refusal for any new lease, 43 CFR 4110.5 (48 FR 29070), must 
be read in pari materia therewith and with 43 CFR 4130.2(e) (48 FR 
29072) to be construed as a valid regulation and must be interpreted 
not to apply where the present grazing user desires a new lease and 
otherwise meets the statutory and regulatory criteria_________-__-- 


VALIDITY 


1. In view of 43 U.S.C.A. § 1752(c) (West Supp. 1978), which dictates that 
in certain circumstances the present grazing user shall have a right of 
first refusal for any new lease, 43 CFR 4110.5 (48 FR 29070), must 
be read in pari materia therewith and with 43 CFR 4130.2(e) (43 FR 
29072) to be construed as a valid regulation and must be interpreted 
not ta apply where the present grazing user desires a new lease and 
otherwise meets the statutory and regulatory criteria___...-_------- 
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RIGHTS-OF-WAY 


(See also Indian Lands, Reclamation Lands.) 
APPLICATIONS 


1. Given the specific facts presented by the right-of-way application, where 


the use of a large percentage (71%-89%) of the reservoir water is not 
known, the Secretary cannot make an “informed decision’? on the 
application, as required by Title V of the Federal Land Policy and 
Management Act of 1976, 90 Stat. 2743 (Oct. 21, 1976), 43 U.S.C. 
§ 1761 et seg. (1976) (FLPMA), and therefore may not proceed to 
consider the application 


2. The apparent discretion granted to the Secretary in sec. 1761 of FLPMA 


which states that the Secretary shall require such information ‘‘which 
he deems necessary” to grant a right-of-way must be interpreted in 
light of sec. 1764’s specific mandate to submit a plan of operation, 
sec. 1765’s specific mandate to include protective terms and conditions, 
and Congress reference to “‘the use, or intended use’’ of the right-of- 
way. Therefore, information about the intended use—as opposed to 
possible uses—of the water is necessary to the Secretary’s decision 
whether to grant the application, under the circumstances presented 
by. this cas@...: 22 2-6-2 cs52 5 ee ee eee Sees 


3. The Secretary could establish general policy in right-of-way regulations 


which would provide specific guidelines for determining how much 
uncertainty about use will prevent the processing of right-of-way 
applications 


CONDITIONS AND LIMITATIONS 


1. The Secretary could establish general policy in right-of-way regulations 


which would provide specific guidelines for determining how much 
uncertainty about use will prevent the processing of right-of-way 
applications 


FEDERAL LAND POLICY AND MANAGEMENT ACT OF 1976 


1. Given the specific facts presented by the right-of-way application, where 


the use of a large percentage (71%-89%) of the reservoir water is not 
known, the Secretary cannot make an “informed decision” on the 
application, as required by Title V of the Federal Land Policy and 
Management Act of 1976, 90 Stat. 2743 (Oct. 21, 1976), 43 U.S.C. 
§ 1761 et seg. (1976) (FLPMA), and therefore may not proceed to 
consider the application 


2. The apparent discretion granted to the Secretary in sec. 1761 of FLPMA 


which states that the Secretary shall require such information ‘‘which 
he deems necessary” to grant a right-of-way must be interpreted in 
light of sec. 1764’s specific mandate to submit a plan of operation, 
sec. 1765’s specific mandate to include protective terms and condi- 
tions, and Congress reference to “the use, or intended use”’ of the 
right-of-way. Therefore, information about the intended use—as op- 
posed to possible uses—of the water is necessary to the Secretary’s 
decision whether to grant the appeesiton, under the circumstances 
presented by “this case .— i ot oe oe Ue ar es ee ete ee eed at 
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RULES OF PRACTICE 


(See also Appeals, Contests and Protests, Contracts, Hearings, Indian 
Probate.) 


APPEALS 
Burden of Proof Page 


1. In review proceedings of notices of violation and cessation orders, the burden 
of going forward to establish a prima facie case rests with OSM and 
the ultimate burden of persuasion rests with the applicant for review__ 437 
2. An appellant will be held to have failed to sustain its burden of proof and 
the appeal wili be deriied where appellant’s case is submitted on the 
record without a hearing and the record consists only of claim letters 
and pleadings alleging that the contracting officer’s findings of fact and 
decision are erroneous in certain respects. Disputed allegations do not 
constitute evidence and cannot be accepted as proof of facts_____--__-_- 475 


Motions 


1. A claim by a concessioner under a National Park Service Contract is dis- 
missed as beyond the purview of the Board’s jurisdiction where the 
contract contains no disputes clause and by its express terms the Con- 
tract Disputes Act of 1978 is not applicable to the claim asserted _ _ - -_- 197 

2. A contractor may not proceed under the provisions of the Contract Dis- 
putes Act of 1978 where the appeal is from a final decision of the con- 
tracting officer rendered and received by the appellant prior to the 
elfective date of the Aco 22 Sac ae ee a ere ek cS 520 

3. The appellant’s motion for reconsideration provides no reason for over- 
turning the Board’s principal decision which dismissed the subject 
appeals for lack of jurisdiction. The Board, having found significant 
current precedents consistent with the view that the effective date 
of the Contract Disputes Act of 1978 was Mar. 1, 1979, and that claims 
appealed to the Board prior to that date were not pending then before 
the Contracting Officer, finds those precedents controlling without 
analysis of all matters argued in appellant’s brief___________------- 654 


Reconsideration 


1. When an appellant files a timely motion for reconsideration asking that 

an equitable adjustment be increased, the effect is to prevent finality 

from attaching to the original decision and the Board has jurisdiction 

to consider a Government response asking that the equitable allow- 

ance be reduced, even though the response was not filed within the 
30-day period allowed for initial filing of a motion for reconsideration _ 125 

2. When arguments advanced in a motion for reconsideration convince the 

Board that the formula used in determining an equitable adjustment 

was not the most accurate method but where neither party submits 

a better method, the Board will vacate its original finding regarding 

the equitable adjustment and make a recomputation based on the 
evieence Of FECOrd. = = 52 2. abe ee I ree eS Mea ORs ER Mee SS 125 

. The appellant’s motion for reconsideration provides no reason for over- 

turning the Board’s principal decision which dismissed the subject 

appeals for lack of jurisdiction. The Board, having found significant 

current precedents consistent with the view that the effective date 

of the Contract Disputes Act of 1978 was Mar. 1, 1979, and that 

claims appealed to the Board prior to that date were not pending 

then before the Contracting Officer, finds those precedents controlling 
without analysis of all matters argued in appellant’s brief_-_____----_- 654 
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RULES OF PRACTICE—Continued 
APPEALS—Continued 


Standing to Appeal 


1. This Board approves the rule that a surety may prosecute and appeal in 


its own name when it enters into a takeover agreement to complete 
performance of a defaulted contract, but in the absence of such an 
agreement, the surety may appeal under the defaulted contract only 
in a representative capacity with the consent of its principal, the 
principal contractor on the defaulted contract 


Timely Filing 


1. When an appellant files a timely motion for reconsideration asking that 


an equitable adjustment be increased, the effect is to prevent finality 
from attaching to the original decision and the Board has jurisdiction 
to consider a Government response asking that the equitable allowance 
be reduced, even though the response was not filed within the 30-day 
period allowed for initial filing of a motion for reconsideration 


EVIDENCE 


1. Where the evidence as to specific trespass indicates that of a number of 


cattle counted some were located on private intermingled land, but 
there were no barriers, either natural or artificial, which would have 
prevented the cattle on private land from going onto the public land, 
it is proper to find that all cattle counted would tend to consume forage 
at a rate proportional to the ratio of foreage available on private and 
appellant will be held to have failed to sustain its burden of proof and 
the appeal will be denied where appellant’s case is submitted on the 
record without a hearing and the record consists only of claim letters 
and pleadings alleging that the contracting officer’s findings of fact 
and decision are erroneous in certain respects. Disputed allegations do 
not constitute evidence and cannot be accepted as proof of facts_---- 


GOVERNMENT CONTESTS 


1. Where the Bureau of Land Management determines that an Alaska Native 


allotment application should be rejected because the land was not used 
and occupied by the applicant, the BLM shall issue a contest complaint 
pursuant to 43 CFR 4.451 et seg. Upon receiving a timely answer to the 
complaint, which answer raises a disputed issue of material fact, the 
Bureau will forward the case file to the Hearings Division, Office of 
Hearings and Appeals, Department of the Interior, for assignment 
of an administrative law judge, who will proceed to schedule a hearing, 
at which the applicant may produce evidence to establish entitlement 
to his allotment 


2. Where the Bureau of Land Management (BLM) determines that an Alaska 


Native allotment application should be rejected in part because the 
Native did not use all of the land applied for, the BLM shall initiate a 
contest proceeding pursuant to 43 CFR 4.451 et seq 


3. Where there is a conflict between an application by the State of Alaska 


to select land under the Alaska Mental Health Enabling Act and an 
application by an Alaska Native for allotment under the Act of May 17, 
1906, and it appears to the Bureau of Land Management that the 
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RULES OF PRACTICE—Continued 


GOVERNMENT CONTESTS—Continued Page 


Native applicant has met the requirements for patent, upon notice of 
this determination the State, if dissatisfied, has an election of remedies. 
It may initiate private contest proceedings to prove lack of qualifica- 
tion on the part of the Native, or it may appeal the determination to 
the Board of Land Appeals. If, on appeal, the Board concludes that 
the Native’s application is deficient, it will order the institution of 
Government contest proceedings. If, however, the Board affirms the 
finding that the requirements of patent have been met, the State will 
have no further administrative recourse. Where the State had not, 
prior to its appeal, been afforded notice of the election, it should be 
afforded an opportunity to make such election -_--______--_______- 442 


HEARINGS 


1. Alaska Natives who allege substantial use and occupancy of vacant, un- 
appropriated, and unreserved public land in Alaska for a period of 
at least 5 years pursuant to the Act of May 17, 1906, as amended, 
43 U.S.C. §§ 270-1 to 270-3 (1970) and the regulations at 43 CFR 
Subpart 2561 are entitled to notice and an opportunity for a hearing 
prior to rejection of their application. Such notice shall specify the 
reasons for the proposed rejection. Claimant shall have an opportunity 
to present evidence and testimony of favorable witnesses at a hearing 
before the trier of fact prior to a decision. -....._.--_------------- 279 


PRIVATE CONTESTS 


1. Under the ‘functional’ standard to determine administrative standing 
set forth in Koniag, Inc. v. Andrus, 580 F. 2d 601 (D.C. Cir. 1978), 
cert. denied, 99 S. Ct. 733 (1979), the State of Alaska has standing to 
challenge Native allotment applications conflicting with its selection 
applications even if the land is within a Native village selection area 
under the Alaska Native Claims Settlement Act. The State has stand- 
ing under Departmental regulations to initiate private contests against 
such conflicting Native allotment applications__.-_-___-_--___-_-_- 361 
2. ‘‘Person.’’ A State is a “person” within the meaning of the Department’s 
DRAVALE: contest soenIatiONs..<. 4 44 = 22'e5 oe es ee ee 361 
3. Where there is a conflict between an application by the State of Alaska to 
select land under the Alaska Mental Health Enabling Act and an 
application by an Alaska Native for allotment under the Act of 
May 17, 1906, and it appears to the Bureau of Land Management 
that the Native applicant has met the requirements for patent, upon 
notice of this determination the State, if dissatisfied, has an election of 
remedies. It may initiate private contest proceedings to prove lack of 
qualification on the part of the Native, or it may appeal the determina- 
tion to the Board of Land Appeals. If, on appeal, the Board concludes 
that the Native’s application is deficient, it will order the institution 
of Government contest proceedings. If, however, the Board affirms 
the finding that the requirements of patent have been met, the State 
will have no further administrative recourse. Where the State had not, 
prior to its appeal, been afforded notice of the election, it should be 
afforded an opportunity to make such election----_-__------------- 442 
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RULES OF PRACTICE—Continued 
PROTESTS Page 


1. Where a protest, with accompanying supporting evidence, alleges that the 
oil and gas lease offer drawn first in a simultaneous filing-drawing pro- 
cedure violated the regulations because a party in interest was not dis- 
closed and there was a multiple filing, the Bureau of Land Manage- 
ment should first afford the drawee an opportunity to respond to the 
protest before rejecting the offer based on facts alleged in the protest. 
The error, however, is rendered harmless where on appeal the offeror 
has full opportunity to make factual submissions and respond to the 
allogations.< 222 soos 52 eedoces welectdopant. sed eee ee eee S. 643 


SETTLEMENTS ON PUBLIC LANDS 


1. A Native allotment applicant, who was 5 years old at the time when the 
land was withdrawn from all forms of appropriation, is properly 
deemed to be incapable as a matter of law of having exerted inde- 
pendent use and occupancy of the land to the exclusion of others prior 
to the withdrawal and consequently the allotment application is 
properly rejected vote Lact JIS bs ee Se a eee tee = 345 
2. An allotment right is personal to one who has complied with the laws and 
regulations. An applicant for a Native allotment may not rely or tack 
on use and occupancy of the land by his ancestors to establish his 
Gg. ie ee idewetallountciiey Aenea, 346 


STATE SELECTIONS 


1. Where the State is a party to decisions by the Bureau of Land Manage- 
ment and the State’s selection applications were rejected by those 
decisions, under 43 CFR 4.410, the State has standing to appeal those 
decisions to the Board of Land Appeals---.__--__---_------------ 361 
2. The Alaska Native Claims Settlement Act extinguished aboriginal occu- 
pancy claims of Alaska Natives; such claims cannot serve as a bar to 
a State selection, nor preclude the State from challenging Native allot- 
ment applications conflicting with its selection -_________-_-----_- 361 
3. Under the “functional” standard to determine administrative standing 
set forth in Koniag, Inc. v. Andrus, 580 F. 2d 601 (D.C. Cir. 1878), 
cert. denied, 99 S. Ct. 733 (1979), the State of Alaska has standing to 
challenge Native allotment applications conflicting with its selection 
applications even if the Jand is within a Native village selection area 
under the Alaska Native Claims Settlement Act. The State has 
standing under Departmental regulations to initiate private con- 
tests against such conflicting Native allotment applications- --__-__-__- 361 


STATUTORY CONSTRUCTION 
GENERALLY 


1. When interpreting Federal agreements and statutes pertaining to Indian 
Affairs, one must consider the legislative history, as well as surrounding 
circumstances and subsequent administrative practices to determine 
what the parties intended, and in particular, what the Indians under- 
stood the agreement to mean. Doubtful expressions are to be resolved in 
the Indians” favor-_ =.) soe ee i eae ee oe 3 

2. Congressional intent to modify or abrogate Indian property rights must 
be clear and cannot be lightly inferred______-..._.__------_------- 3 
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STATUTORY CONSTRUCTION—Continued 
GENERALLY—Continued Page 


3. Sec. 25 of the Act of Apr. 21, 1904 (33 Stat. 189, 224), which authorized 
the application of the 1902 Reclamation Act to the Fort Yuma and 
Colorado River Reservations, and which provided for the allotment 
and sale of surplus irrigable lands on those reservations, was unrelated 
to and was not intended to effect the conditional cession provided 
for in the 1893 agreement and the 1894 ratifying statute_____________ 3 


ADMINISTRATIVE CONSTRUCTION 


1. In determining whether interpretation of a statute should be given 
prospective effect, some of the factors to be considered are whether 
the statute is easily susceptible to more than one interpretation; 
whether the interpretation being overruled has been followed since 
enactment of the statute; the nature of the reliance placed on the 
precedent by the parties; the purpose of the statute or rule in light of 
public policy; the harm to the parties who have relied on the precedent 
to their detriment; and the harm either to the Government or the 
public. purposes =e lane) 2d A a eS aa a 307 


SUBMERGED LANDS 


1. Federal title to land may be lost by erosion, and land which has become 
submerged under water is no longer subject to disposition under the 
Alaska Native Allotment Act. The fact that an Alaska Native may 
have used, occupied, and filed an application for such land when it 
was dry does not prevent the loss of Federal title to that land by 
erosion. Neither the Alaska Statehood Act nor the Submerged Lands 
Act prevents the passage of title to such land to the State__________ 342 


SUBMERGED LANDS ACT 
GENERALLY 


1. Where submerged lands were included in a withdrawal order in Alaska, 
which was in effect at the time the State entered the Union, even 
though such submerged lands were not specifically described in the 
withdrawal order, such submerged lands would not pass to the State 
at statehood pursuant to sec. 5(a) of the Submerged Lands Act- - - -_- 151 

2. The subsequent revocation of a withdrawal of submerged lands which 
prevented the State from acquiring title to such lands at statehood 
pursuant to sec. 5(a) of the Submerged Lands Act, has no effect on 
the ownership of the lands contained in the withdrawal____-_------- 151 

3. Where the coastal submerged lands in the Arctic National Wildlife Refuge 
were segregated by an application for a withdrawal filed by the Fish 
and Wildlife Service in Jan. 1958, 1 year before Alaska statehood, 
such application operated as an express retention of the lands at 
statehood under the Submerged Lands Act, and prevented passage 
of title of the coastal submerged lands to the State-_.------------. 151 

4. Federal title to land may be lost by erosion, and land which has become 
submerged under water is no longer subject to disposition under the 
Alaska Native Allotment Act. The fact that an Alaska Native may 
have used, occupied, and filed an application for such land when it was 
dry does not prevent the loss of Federal title to that laud by erosion. 
Neither the Alaska Statehood Act nor the Submerged Lands Act pre- 
vents the passage of title to such land to the State__..__._-.------- 342 
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SUBMERGED LANDS ACT—Continued 
GENERALLY—Continued 


5. The Board adopts the Solicitor’s conclusion that Public Land Order No. 82 
(Jan. 22, 1948) (8 FR 1599 (Feb. 4, 1943)) constituted an express re- 
tention for the United States of submerged lands when Alaska was 
admitted to the Union, and title to the submerged lands withdrawn 
by PLO No. 82 did not pass to the State of Alaska with statehood___- 

6. Regulations in 43 CFR 2650.5-1(b) deal explicitly with chargeability of 
acreage and implicitly with land title, establishing two categories of 
submerged lands not required to be selected and charged: those under- 
lying navigable waters, and those underlying nonnavigable waters of 
one-half section ormore: $. 2N 2 Ses 20. Coie Le BV Eee 

7. Under regulations in 43 CFR 2650.5-1(b), Federal ownership of submerged 
lands does not require all such lands to be charged against a Native 
corporation’s acreage entitlement 


SURFACE MINING CONTROL AND RECLAMATION ACT OF 1977 
ABATEMENT 


1. A refusal to grant an extension of time for abatement is not necessarily 
an abuse of discretion when the request for an extension was made 
after the abatement time had expired 


ADMINISTRATIVE PROCEDURE 
Generally 


1. An administrative law judge may raise questions which go to the authority 
of the Department under the Act even if the parties fail to raise those 
Questions. 22.52 2 Un bei 2 bs ee, bea peers oly errr tad 

2. If a party objects to any ruling of or action taken by an administrative 
law judge it should do so in a manner that the administrative law 
judge can reconsider his action in light of that objection.._.________- 

3. It is imperative both to the just implementation of this Act and to the 
proper functioning of administrative review within the Department 
that parties cooperate with the administrative law judge’s conduct of 
the proceeding and with his. requests... - =< 2522 2-42n2e0 co eee 

4. In a case on appeal, the Board bases its deliberations on the record before 
Mn os oo ee ee ek ee ety en Re ee re he ee ate me ee 

5. Where the applicant for review bases his defense upon the assertion that 
the amount of coal removed or to be removed is less than that provided 
by law to constitute surface coal mining, he must prove such an as- 
SOTHON ss cece c ok hee ee a ao oie sarees eae aes Se ae 

6. In review proceedings of notices of violation and cessation orders, the 
burden of going forward to establish a prima facie case rests with OSM 
and the ultimate burden of persuasion rests with the applicant for 
review 


Findings 


1. The administrative law judge may frame findings of fact in any of a number 
of acceptable ways, but, however they are arrived at, findings must be 
sufficiently comprehensive and pertinent to form a basis for decision 
when measured against the evidence ___ 
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SURFACE MINING CONTROL AND RECLAMATION ACT OF 1977—Continued 
ADMINISTRATIVE PROCEDURE—Continued 


Findings—Continued 


2. Except in cases governed by 43 CFR 4.1187(e) or 4.1266(b)(7) (ii), a 
written decision or a written order confirming a ruling from the bench 
constitutes the initial decision. The written decision or order incor- 
porating the ruling from the bench must comply with 43 CFR 4.1127. 
The only exception to this rule is when the administrative law judge 
both specifically states that a ruling from the bench constitutes his 
initial decision and fully complies with the requirements of 43 CFR 
A182 Hint CHA Oval rune <o<2 eS Ores Te oo teeter 

3. In review proceedings of cessation orders issued pursuant to sec. 521(a) (2) 
of the Surface Mining Control and Reclamation Act of 1977, theie 
must be a determination whether the condition, practice, or violation 
which is the basis for the order is one which creates an imminent 
danger to the health or safety of the public, or is causing, or can reason- 
ably be expected to cause significant, imminent environmental harm to 
HEN, Gir, OF WALEF FOROUPCER§ 52! i UD See ea 8 


APPLICABILITY 
Generally 


1. Where excavation work has taken place and coal exposed, but no coal 
removed, and the landowner’s intent is to create homesites and not to 
remove coal unless permission to do so is received from the State, the 
Office of Surface Mining Reclamation and Enforcement lacks juris- 
GHOUION: OVGr the ANC... o6 oo oo a ee ees 


Enforcement Provisions 


1. The enforcement provisions of the Act and the initial Federal regulatory 
program are not avoided by the failure of a person to obtain a State 
permit before conducting surface coal mining and reclamation opera- 
tions TecuUlnved: DY @ mtale. .. 625222. Be as Bs Ns 


Postminirg Land Use 


1. Excavation for the purpose of obtaining coal is an activity which may be 
subject to regulation under the Act, even though that activity may 
be incidental to a postmining land use plan__________________-___- 


APPEALS 


Effect of 


1. Although, when a matter is appealed to the Board, OSM cannot take 
further action in the matter except to advise the Board whether the 
requested relief should or should not be granted, OSM can at any 
time move the Board to take what OSM feels is appropriate action - 


ATTORNEYS’ FEES 
Bad Faith 


1. An award of costs and expenses including attorneys’ fees may be awarded 
to a permittee from OSM only if the permittee establishes that OSM 
took enforcement action in bad faith and for the purpose of harassing 
or Gmilarraanine tue perlniotee... 222. er PE ote eee 
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SURFACE MINING CONTROL AND RECLAMATION ACT OF 1977—Continued 
BACKFILLING AND GRADING REQUIREMENTS 


Previously-mined Lands 


1. The backfilling and grading requirements of 30 CFR 715.14 apply only to 
lands which are used, disturbed, or redisturbed in connection with or 
to facilitate mining or to comply with the requirements of the Act or 
Federal interim regulations, and do not apply to previously mined 
lands on which no adverse physical impact results from surface coal 
mining and reclamation operations conducted after the effective date 
of the Federal initial performance requirements 


CESSATION ORDERS 


1. A cessation order is not properly issued under sec. 521(a)(2) of the Act 
when there is no suggestion in the record that the cited violation was 
creating an imminent danger to public health or safety or was causing 
or could reasonably be expected to cause significant, imminent environ- 
mental harm 


CIVIL PENALTIES 
Generally 


1. During the initial regulatory program a person may be assessed a civil 
penalty under 30 CFR 723.1 for violations of a permit condition, a 
regulation, or a provision of Title V of the Act even though he does 
not hold a permit from the State regulatory authority 


Hearings Procedure 


1. The filing of an application for review of a notice of violation does not 
suspend the running of the period within which a petition for review 
of a proposed assessment of a civil penalty must be filed 


ENVIRONMENTAL HARM 


1. In review proceedings of cessation orders issued pursuant to sec. 521(a) (2) 
of the Surface Mining Control and Reclamation Act of 1977, there 
must be a determination whether the condition, practice, or violation 
which is the basis for the order is one which creates an imminent 
danger to the health or safety of the public, or is causing, or can 
reasonably be expected to cause significant, imminent environmental 
harm to land, air,:or water resources- 25 2222402022 22 Se 

2. A cessation order is not properly issued under sec. 521(a)(2) of the Act 
when there is no suggestion in the record that the cited violation was 
creating an imminent danger to public health or safety or was caus- 
ing or could reasonably be expected to cause significant, imminent 
environmental harm 


EVIDENCE 


1. Where the evidence presented by OSM in support of a cited violation of 
the initial regulatory program performance standards is that the in- 
spector relied on representations made to him in writing the violation, 
such evidence must be sufficient to withstand challenges to the sub- 
stance of the representations made and to the authority to bind the 
permittee of the individual making the representations______----- = 
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SURFACE MINING CONTROL AND RECLAMATION ACT OF 1977—Continued 
HEARINGS 


1. Any objections to the location of a minesite review hearing must be made 
before or at the time of the minesite hearing 


INITIAL REGULATORY PROGRAM 
Generally 


1. The Secretary of the Interior has interpreted the Surface Mining Control 
and Reclamation Act of 1977 through his duly promulgated interim 
program regulations to exclude sec. 521(a)(1) of the Act from having 
effect during the interim regulatory program______________________ 

2. The definition of “permittee”? adopted by the Secretary for the initial 
regulatory program in 30 CFR 700.5 includes those persons who, 
through ignorance or dishonesty, fail to obtain a permit before engaging 
im activities regulated by a states. 2_ 2.2210 Esha 

3. When an interim regulatory provision is ambiguous when applied to a 
particular operation, and its intended meaning is not clarified by refer- 
ence to the interim regulatory provisions as a whole and other pertinent 
interpretive materials, that provision may be construed in favor of 
the entity seeking relief from its application___.._________._______- 

4. “Permittee.” The definition of “permittee”? adopted by the Secretary for 
the initial regulatory program in 30 CFR 700.5 includes those persons 
who fail to obtain a State permit before conducting surface coal mining 
and reclamation operations regulated by a State___ 


Performance Requirements 
Applicability 


1. The extraction of coal as an incidental part of privately financed con- 
struction is not an activity excluded, as such, from coverage by the 
performance requirements of the initial regulatory program _--- 


State Regulation 


1. Compliance with State mining permit conditions does not excuse non- 
compliance with the initial Federal performance requirements- : 

2. Regardless of whether a permittee has a mining and reclamation plan 
approved by the State regulatory authority before the interim regula- 
tions became effective, that plan must meet the requirements of the 
PEDAL 8 (G1 pe me Acad ia ae pi ea rd ok eh gia 


State Regulation 


1. The initial Federal regulatory program is not applicable to a surface coal 
mining operation which is located on State land and which is not 
subject to State regulation within the scope of any of the initial per- 
formance standards. . 2... 2..22<<-=--=--.- eo are oe 


INSPECTIONS 


1. In the absence of extraordinary circumstances, the Board is unwilling to 
consider an entry made without prior presentation of credentials by 
an inspector to be in compliance with the requirements of 30 CFR 
POUL A Sycoee,. a is Swiutwa ldtas acl sob saapie ee ee 
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SURFACE MINING CONTROL AND RECLAMATION ACT OF 1977—Continued 
PUBLIC HEALTH AND SAFETY 


1. A cessation order is not properly issued under sec. 521(a)(2) of the Act 
when there is no suggestion in the record that the cited violation was 
creating an imminent danger to public health or safety or was causing 
or could reasonably be expected to cause significant, imminent environ- 
mental harm 


ROADS 
Maintenance 


1. Haul roads shall be maintained, in accordance with 30 CFR 717.17(j), 
by means that will prevent additional contributions of suspended solids 
to streamflow, or to runoff outside the permit area, to the extent pos- 
sible using the best technology currently available____-_----------- 

2. In determining whether there is a violation of the haul road maintenance 
requirements of 30 CFR 717.17(j)(3)(i), the relevant inquiry is not 
whether the road’s condition constituted failure to maintain it in view 
of its use, but whether its condition demonstrated a failure to main- 
tain it in a manner that would prevent adverse impacts on the hydro- 
logic balance in general and additional contributions of suspended 
solids to streamflow or to runoff outside the permit area in particular -- 


SIGNS AND MARKERS 


1. While the initial Federal regulatory program requires that the perimeter 
of the permit area be clearly marked, there is no definition of permit 
area applicable during such program; therefore, an interpretation of 30 
CFR 715.12(c) that is consonant with the spirit and purposes of the 
Act will-be upheld... «2005 ie ee ie ee 
2. Signs and markers, whenever required, must be durable and easily recog- 


SPOIL AND MINE WASTES 
Valley and Head-of-Hollow Fills 


1. The fact that an operator may have begun constructing a fill which ob- 
structed, interrupted, or encroached upon a natural drainage channel 
or natural stream channel prior to May 3, 1978, may not excuse the 
operator from complying with Federal requirements for a valley fill 
when he subsequently continues construction of the valley fill_------ 


STATE REGULATION 


1. Regardless of whether a permittee has a mining and reclamation plan 
approved by the State regulatory authority before the interira regu- 
lations became effective, that plan must meet the requirements of the 
Te@UIBtIONS.. 8 oo te eee Se ee ee ie eee ee ee Eee re 

2. In order for the regulatory authority’s approval of a permittee’s use of 
alternative materials in place of topsoil to be timely, it must be given 
before alternative material is substituted for topsoil_______--------- 


SURFACE OWNER CONSENT 


1. The Secretary may, in computing the fair market value of coal to be 
leased competitively under privately owned surface, assume a limited 
surface owner consent cost, based on losses and costs to the surface 
estate and operation and similar evaluations, regardless of the actual 
price paid or the amount which a surface owner could otherwise 
demand ‘for consént 505. oo3.2sece ccs ees tou ee eee 
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SURFACE MINING CONTROL AND RECLAMATION ACT OF 1977—Continued 
SURFACE OWNER CONSENT—Continued 


2. Assumption of a limited surface owner consent cost to be used in place of 
actual cost in the computation of fair market value of coal to be leased 
competitively is necessary to ensure receipt of fair market value by 
the public as required by 30 U.S.C. § 201(a) (1976)________________- 

3. In the exercise of his discretion to lease under the Mineral Leasing Act, 
the Secretary has authority to decline to issue a coal lease where surface 
owner consent costs prevent the public from realizing a fair return on 
the value of the coal 


TOPSOIL 
Generally 


1. A showing of contamination is not a necessary requirement in establishing 
a topsoil removal violation pursuant to 30 CFR 715.16. Protection 
of topsoil from contamination is merely a reason for the removal re- 
quirement, not a requirement itself 


Alternative Materials 


1. Even when the regulatory authority has approved the use of alternative 
materials in place of topsoil, the alternative materials must be han- 
dled in accordance with 30 CFR 715.16(a)(4) (iii)_--.-..-________- 
2. In order for the regulatory authority’s approval of a permittee’s use of 
alternative materials in place of topsoil to be timely, it must be given 
before alternative material is substituted for topsoil________________- 
3. An operator must obtain approval from a State regulatory authority be- 
fore using alternative materials instead of removing, segregating, and 
redistributing topsoil 


Handling 


1. Absent express approval of an alternative plan by a regulatory authority 
in the manner provided by law, 30 CFR 715.16 requires no less than 
all the available topsoil to be salvaged 


VARIANCES 


1. Any exemption from the requirements of 30 CFR 715.17(a), concerning 
sedimentation ponds, must be sought from the appropriate regulatory 
authority 


WATER QUALITY STANDARDS AND EFFLUENT LIMITATIONS 
Discharges from Disturbed Areas 


1. Discharges from any portion of a permitted area that is disturbed in the 
course of the permittee’s mining operations must comply with the 
effluent limitations contained in 30 CFR 715.17(a) of the Depart- 
ment’s initial regulatory program 


Disturbed Areas 


Sedimentation Ponds 


1. A sedimentation pond is a “disturbed area,” as that term is defined for 
the purpose of 30 CFR 715.17(a) of the Department’s initial regula- 
tory program, when any portion of the permitted area which drains 
into the sedimentation pond has been disturbed by the permittee 
other than by the construction of other sedimentation ponds, roads 
OFT Version Chaeones..0s so AOS .. .a- caceee ass tau Merk se osc 
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SURFACE MINING CONTROL AND RECLAMATION ACT OF 1977—Continued 
WATER QUALITY STANDARDS AND EFFLUENT LIMITATIONS—Continued 


Sedimentation Ponds 


1. Any exemption from the requirements of 30 CFR 715.17(a), concerning 
sedimentation ponds, must be sought from the appropriate regulatory 
authority... 2i0 2 ee ee fees So ie Se eae ees Soe 


WORDS AND PHRASES 


1. ‘Permittee.’’ The definition of ‘permittee’? adopted by the Secretary for 
the initial regulatory program in 30 CFR 700.5 includes those persons 
who fail to obtain a State permit before conducting surface coal mining 
and reclamation operations regulated by a State_________._-_----- 

2. “Topsoil.” For purposes of the topsoil removal requirements of 30 CFR 
715.16(a), topsoil is either all the A horizon or the A horizon pius un- 
consolidated material to a depth of 6 inches or all unconsolidated ma- 
terial where less than 6 inches of material exists_______-_------__- 


TAYLOR GRAZING ACT 
GENERALLY 


1. The Taylor Grazing Act created no reserved water rights. __._.--_-_--- 
2. The management programs mandated by Congress in such Acts as the 
Taylor Grazing Act and FLPMA require the appropriation of water 
by the United States in order to assure the success of the programs 
and carry out the objectives established by Congress__.____._------ 
3. FLPMA, the Taylor Grazing Act, the O&C Act, and other statutes permit 
the United States to appropriate water for the diverse purposes found 
in the various statutes ee ee ae eee eee 


TRESPASS 
MEASURE OF DAMAGES 


1. Where the evidence as to specific trespass indicates that of the number of 
cattle counted some were located on private intermingled land, but 
there were no barriers, either natural or artificial, which would have 
prevented the cattle on private land from going onto the public land, 
it is proper to find that all cattle counted would tend to consume 
forage at a rate proportional to the ratio of forage available on private 
and publiclands 222 226 2. Fe ee eee 


WATER AND WATER RIGHTS 


GENERALLY 


1. By acquisition of the lands now comprising the Western States, the 
United States acquired all rights appurtenant to such lands, including 
water Tights. 26.04/05. 24 2:2 JOUOE aie Dis, Se Ba eee 

2. Under the Property Clause, Congress has the power to control the dispo- 
sition and use of water on, under, or appurtenant to original public 
domain lands, and it is not lightly inferred that this power has been 
OXORCISOG . cnr. 3 ee eee ed een ee eee ce ee 

3. To the extent Congress has not clearly granted authority to the States 
over waters which are in, on, under or appurtenant to Federal lands 
comprising the public domain and reserved public domain, the Federal 
Government main.ains its sovereign rights in such waters and may 
put them to use irrespective of State law_--....---.-------------- 
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WATER AND WATER RIGHTS—Continued 
GENERALLY—Continued 


4, Federal control over the disposition and use of water in, on, under or 


appurtenant to Federal land ultimately rests on the Supremacy 
Clause, which permits the Federal Government to exercise its consti- 
tutional prerogatives without regard to State law_________________- 


5. The admission of a State into the Union and the “equal footing”’ doctrine 


did not divest the United States of its plenary control over waters 
which are in, on, under or appurtenant to Federal lands comprising the 
public domain and reserved public domain______________________-- 


6. Iederal control over its needed water rights, unhampered by compliance 


™ 


with procedural and substantive State law, is supported by the 
Supremacy Clause and the doctrine that Federal activities are amuned 
from State regulation unless there is specific congressionalaction pro- 
icing for State: controm fier wee es 3 ayia St 


Originally, the common law riparian rules of naturre flow applied to the 


public lands; these riparian rules could be changed by State leislatures 
only if such changes did not impair the right of the United States to 
the continued flow of water bordering its lands needed for the bene- 
ficial use of Government property, or if the Congress expressly 
CONSONTEUS: 220 Jus ey eee went Se alate os ue 


8. Three Federal statutes provide the general basis for State regulatory 


authority over water rights: Act of July 26, 1866, § 9, 14 Stat. 253; 
Act of July 9, 1870, § 17, 16 Stat. 218, 43 U.S.C. § 661 (1976); and 
the Desert Land Act of 1877, 19 Stat. 377, 43 U.S.C. § 321 et seq. 


9. The Act of July 26, 1866 § 9, 14 Stat. 258, and the Act of July 9, 1870, 


§ 17, 16 Stat. 218, 430U.S.C. § 661 (1976), sanctioned private posses- 
sory rights to water on the public lands asserted under local laws and 
customs; Congress in effect waived its proprietary and riparian rights 
to water on the public domain to the extent water is appropriated by 
members of the public under State law in conformance with the grant 
of authority found in these two Acts, and Congress thereby confined 
the assertion of inchoate Federal water rights to unappropriated 
waters that exist at any point in time__-_-_.__.-.-...-----.------ 


10, Supreme Court dicta concerning the effect of the Desert Land Act of 1877, 


19 Stat. 377, 43 U.S.C. § 321 et sez. (1976), on Federal water rghts are 
somewhat at war with each other; but Supreme Court decisions up- 
holding Federal reserved water rights must mean that the Desert 
Land Act of 1877 did not divest the United States of its authority, 
as sovereign, to use the unappropriated waters on the public lands 
fOr governmental: purposes.ooe2 Susie soak ee eect eee ae 


11. Since the Federal Government has never granted away its right to make 


12 For 


use of unappropriated waters on Federal lands, the United States 
retains the power to vest in itself water rights in unappropriated waters 
on, in, under, or appurtenant to Federal lands, and it may exercise 
such power independent of substantive State law__-----.---------- 
purposes of the Executive Order of Apr. 17, 1926, the term “‘spring”’ 
means a discrete natural flow of water emerging from the earth at a 
reasonably distinct location, whether or not such flow constitutes a 
source of or is tributary to a water course, pond, or other body of 
surface water. The term ‘‘waterhole”’ means a dip or hole in the earth’s 
surface where surface or groundwater collects and which may serve as 
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WATER AND WATER RIGHTS—Continued 
GENERALLY—Continued 


13. 


14, 


15. 


16. 


17. 


18. 


21. 


22. 





The Executive Order withdrew, as of Apr. 17, 1926, all lands containing 
important springs and waterholes that existed as of that date on un- 
appropriated, unreserved public lands___--_.---.-..._-.._....-__--- 

The Executive Order does not affect a valid, private right to use some or 
all of the waters of such a source that vested under the applicable 
State laws, custom or usage prior to Apr. 17, 1926________________- 

The Executive Order does not withdraw artificially developed sources of 
water or manmade structures for collection of water on the public 
domain. However, any interest held in those artificially developed or 
constructed sources or structures passes to the United States upon 
abandonment by the developer or his successor in interest by virtue 
of the United States’ ownership of the land______________________- 

The Executive Order withdraws, by operation of law, lands which become 
of the character contemplated in the Order subsequent to the date of 
the Order; 7.e., vacant, unappropriated, unreserved public lands upon 
which springs or waterholes come into existence after Apr. 17, 1926_- 

The Executive Order withdraws, by operation of law, any vacant, un- 
appropriated, unreserved public land upon which is located a spring 
or waterhole and for which a private vested right to use all of such 
water under applicable State law, custom and usage has previously 
existed upon abandonment or forfeiture of that State water right under 
the terms of the applicable State law, custom or usage____________- 

The Executive Order withdraws all lands containing springs or waterholes 
as defined and subject to the limitations set forth above, regardless of 
whether the water source has been the subject of an official finding as 
to its existence and location 


. The priority date for the public right to use the waters of a spring or 


waterhole withdrawn under the Grder is Apr. 17, 1926, for all public 
springs and waterholes existing on that date. Those public springs 
and waterholes that naturally come into existence at a later date are 


. Any action taken by private party who did not have a vested State water 


right prior to Apr. 17, 1926, or had not received appropriate permission 
from the United States subsequent to that date to make use of the 
public waterhole or spring withdrawn by the Order is a nullity and of 
no force and effect. Any entry onto the reserved land for such purpose 
constitutes:a ‘trespass Ln.u. oli. tele _bevitesen fanchne ~podvos. .'- 
The purposes for which water is reserved under the 1926 Order are (a) 
stockwatering, (b) human consumption, (c) agriculture and irrigation, 
including sustaining fish, wildlife and plants as a food and forage 
source, and (d) flood, soil, fire and erosion control______---_------- 
Because the Federal Land Policy and Management Act of 1976, 43 
U.S.C. § 1701 et seg. (1976), repealed both authorizing statutes under 
which the Apr. 17, 1926, Order was issued, springs and waterholes on 
the public domain coming into existence after Oct. 21, 1976, are not 
withdrawn by the Apr. 17, 1926, Order but must be withdrawn under 
other, still existing legislative authority to be effective_________-_- 
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WATER AND WATER RIGHTS—Continued 
GENERALLY—Continued 


23. Sec. 701(g) of FLPMA, 43 U.S.C. § 1701 notes (1976), maintains the 
status quo in the relationship between the States and the Federal 
Government on water, and allows for (a) the continued appropriation 
of unappropriated nonnavigable waters on the public domain by private 
persons pursuant to State law as authorized by the Desert Land Act; 
(b) the right of the United States to use unappropriated water for the 
congressionally recognized and mandated purposes set forth in legis- 
lation providing for the management of the public domain; and (c) 
application by the United States to secure water rights pursuant to 
State law for these.purposes Cl Ol joeyasdd son ise seas aids 

24. The National Park Service and Fish and Wildlife Service may appropriate 
water to fulfill any congressionally authorized function for areas under 
Their administragion: 2555! eco s on Sitar sae ova Ne 


FEDERAL APPROPRIATION 


1. The United States has the right to appropriate water on its own property 
for congressionally authorized uses, which right arises from actual use 
of unappropriated water by the United States to carry out congres- 
sionally authorized management objectives on Federal lands, but 
may not predate in priority the date action is taken leading to an 
actual use, and it may not adversely affect other rights previously 
established wnder State law..- =. -6 5-552 ee peas es cog he 

2. The appropriation of water by the Federal Government for authorized 
Federal purposes cannot be strictly limited by State substantive law; 
for example, by what State law says is a “diversion’’ of water or a 
“beneficial use’’ for which water can be appropriated________--____- 

3. The management program mandated by Congress in such Acts as the 
Taylor Grazing Act and FLPMA require the appropriation of water 
by the United States in order to assure the success of the programs and 
carry out the objectives established by Congress_________.------_--- 

4, FLPMA, the Taylor Grazing Act, the O&C Act, and other statutes permit 
the United States to appropriate water for the diverse purposes found 
inthe various statutes oa. + abies 2 oe ye ek Sage Be beN od 

5. FLPMA authorizes the BLM to appropriate water for such uses as fish and 
wildlife maintenance and protection, scenic value preservation, and 
human consumption, and protection of areas of critical environmental 
concern 


FEDERALLY RESERVED WATER RIGHTS 


1. When the Federal Government withdraws land from the public domain 
and reserves it for a Federal purpose, by implication, it reserves ap- 
purtenant water then unappropriated to the extent needed to accomp- 
lish the purpose of the reservation, and the reserved water right vests 
on the date of the reservation and is superior to the rights of future 
HP PLODFIAvOlS Ss <= y= eee A Le eh Pe os eee 8S 

2. The intent to reserve water is inferred if previously unappropriated water 
is necessary to accomplish the purposes tor which the land reservation 
is created, but where water is only valuable for a secondary use of the 
reservation there arises a contrary inference that the United States 
would acquire water in the same manner as other public or private 
LPRODERACOrss Loe >. Stn I ee eo ee eee [Spittal 
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WATER AND WATER RIGHTS—Continued 


FEDERALLY RESERVED WATER RIGHTS—Continued Page 


3. The priority date of the Federal reserved water right for purposes of 
determining seniority of water rights relative to those obtained under 
State or other Federal law is the date of the Federal reservation or 
withdrawal action initiated toward a reservation_________________-_- 555 
4. The volume and scope of particular reserved water rights are Federal 
questions calling for the application of Federai law; State law require- 
ments such as notice of application to beneficial use and restrictions 
on beneficial use are not applicable to reserved water rights_________ 555 
. Reserved water rights encompass both existing and reasonably foresee- 
able future water uses necessary to fullfill the purposes of the reserva- 


or 


6. While pursuasive arguments can be made for and against the application 
of reserved water rights on acquired lands, it is the policy of this 
Department to obtain water rights for acquired lands through means 

other than the assertion of a reserved water right____________------ 555 
7. The Act of June 16, 1934, 30 U.S.C. § 229a (1976), creates a reserved 
right when an oil and gas prospecting permittee or lessee strikes water 
“of such quality and quantity as to be valuable and usable at a 
reasonable cost for agriculture, domestic, or other purposes” as found 

by the Secretary. .=2 {22222 iain Sie NUE ees Sie Set iy) SS eee 556 
8. The withdrawals of lands for powersites under 43 U.S.C. § 141 (1970) do 
not carry with them reserved water rights for purposes under the 
administration of the Department of the Interior, simply because of 

their reservation as &.powersite. 22 220 2222 SUSE Sea eee eS 557 
9. Water sources located within stock driveways and reserved pursuant to 
sec. 10 of the Act of Dec. 29, 1916, 43 U.S.C. § 300 (1970). are reserved 
to the extent necessary to provide for stockwatering during the process 

of moving livestock through these reserved access corridors-_ ___----- 557 
10. Oil shale withdrawals administered by the Department of the Interior have 
reserved water rights for the purposes of investigation, examination 
and classification of those lands. Water is not reserved for actual oil 


shale developments. 2252 23) Se WeSC Ca ae Bae sree in eae 2 557 
11. The Taylor Grazing Act created no reserved water rights_________-__-_- 557 


12. There are no reserved water rights on the revested Oregon and California 
Railroad lands and the Coos Bay Wagon Road lands, the ‘'O&C”’ 
lands. - _ - SLD OT Te TRESS 2 and SAEED SUERPRUL GIA Eav inate Ate eeeeee ne | OE: 
13. Classification of lands under the Classification and Multiple Use Act of 
1964, 43 U.S.C. § 1411 ef seg. (1970), does not create reserved water 


14. Designation of lands as sanctuaries for wild, free-roaming horses and 
burros under the Act of Dec. 15, 1971, 16 U.S.C. § 1333 ef seg. (1976), 
does not reserve water for the purposes of wild horse and burro 
CTIBRING Oe ee ee ee a re ee eee ee eC, 557 
15. Rivers administered by BLM that have been designated as components 
of the Wild and Scenic Rivers System under 16 U.S.C. §§ 1271-1287 
(1976) carry with them reserved water rights sufficient to fulfill the 
PUTPOBES Ol UME ACO. — oo i eee ae ee eee pe rere 557 
16. The Federal Land Policy and Management Act, 43 U.S.C. § 1701 ef seq. 
(1976), does not establish any reserved rights in BLM lands___----- 557 





INDEX-DIGEST 


WATER AND WATER RIGHTS—Continued 
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Ev. 


18. 


19. 


20. 


21. 


22. 


23. 


24, 


25. 


26. 


Sec. 8 of the 1902 Reclamation Act, 43 U.S.C. § 372 et seg. (1976) prohibits 
the Bureau of Reclamation from claiming any reserved water rights 
for any reclamation project unless the terms of any project authori- 
zation subsequent to 1902 can fairly be read to provide for a reserva- 
Gon..Gb waters U5 4 35s wren 8 rte ae eh loco yd Be ae een ao ce 

The particular reserved water rights for national park and national 
monument areas include water required for scenic, natural, and his- 
toric conservation uses; wildlife conservation uses; sustained public 
enjoyment uses; and National Park Service personnel uses; all of 
which are intimately related to the fundamental purpose for park and 
monument reservation, as articulated in 16 U.S.C. § 1 (1976)________ 

Among other reserved water rights for national parks and national monu- 
ments, 16 U.S.C. § 1 (1976) encompasses reserved water rights for 
concession uses to provide sustained public enjoyment and reserved 
water rights for water-borne public enjoyment and recreation __-__-_-_- 

Congress has taken no action subsequent to the National Park Service 
Organic Act of Aug. 25, 1916, 39 Stat. 535, 16 U.S.C. § 1 (1976), to 
negate the implied intent contained in the Organic Act that all un- 
appropriated waters necessary to fulfill the purposes of park areas are 
reserved as of the date of the enabling legislation____________-_---- 

The discretionary authority contained in the Act of Aug. 7, 1946, 60 Stat. 
885, 16 U.S.C. § 17j-2(g) (1976), authorizing the National Park 
Service to acquire water rights in accordance with local laws, is not 
inconsistent with the assertion of the reserved water rights principle 
and is readily distinguishable from Acts requiring deference to State 
Water laws css SC at Oe OF WIDE eid brs So tow lewis. 

As a general rule, the above-developed reserved water rights apply to 
components of the National Park System other than national parks 
and national monuments, though the extent of particular reserved 
water rights must be determined on a case-by-case basis, involving 
an interpretation of 16 U.S.C. § 1 (1976) and the establishing legisla- 


Executive branch reservations for native bird preserves, migratory bird 
refuges, game ranges, fish hatcheries, elk refugees and similar refuges 
and preserves reserved sufficient water needed for the maintenance of 
the species (e.g., ecosystem food supply, breeding habitat, fire pro- 
tection, domestic needs of Fish and Wildlife Service personnel) men- 
tioned in the executive orders establishing the individual reservations- 

Executive branch refuge reservations superimposed on areas previously 
withdrawn for powersites, reclamation or other purposes obtain 
reserved water rights necessary to fulfill the specific purposes for the 
ROLUMe: PONErVR ONG. 2 12s FS ee ei eh ae Fa eee eye... 

Wildlife Refuge uses authorized by the Refuge Receipts Act of 1935, 49 
Stat. 383, 16 U.S.C. § 715s(f) (1976); the Refuge Recreation Act of 
1962, 76 Stat. 653, 16 U.S.C. §§ 460k—460k-4 (1976) ; and the National 
Wildlife Refuge Administration Act of 1966, 80 Stat. 927, 16 U.S.C. 
§§ 668dd-668ee (1976), such as public recreational uses, do not obtain 
reserved water rights under existing precedent__--___-------------- 

The Wild and Scenic Rivers Act, 82 Stat. 917, 16 U.S.C. § 1284(c) (1976), 
contains an express, though negatively phrased, assertion of Federal 
reserved water rights-..- 22-222 2222--2+_- 6X Je Sass eee = 2 
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WATER AND WATER RIGHTS—Continued 
FEDERALLY RESERVED WATER RIGHTS—Continued 


27. The extent of the water reserved for wild and scenic rivers is the amount 
of unappropriated water necessary to protect the particular aesthetic, 
recreational, scientific, biotic or historical features which led to the 
river’s inclusion as a eomponent of the National Wild and Scenic 
Rivers System, and to provide public enjoyment of such values_-__-__-_- 

28. Designation of wild and scenic rivers does not automatically reserve the 
entire unappropriated flow of the river and an examination of the 
individual features which led to each component river’s designation 
must be conducted to determine the extent of the reserved water 


29. Areas which are congressionally designated as wilderness under the Wilder- 
ness Act of Sept. 3, 1964, 78 Stat. 890, 16 U.S.C. § 1131 et seg. (1976), 
obtain reserved water rights for the maintenance of minimum stream 
flows and lake levels (e.g., for science appreciation and primitive 
water-borne recreation) and for ecological maintenance (e.g., 
evapotranspiration for natural communities, wildlife watering, fire- 
fighting) : 12.5. 3 ee ae LE OO er ee Pee 


STATE LAWS 


1. Since Congress has not generally directed the Federal Government to 
comply with State water law, such compliance is required only in 
those specific instances where Congress has so provided, but in the 
converse, Congress has not prohibited the United States from volun- 
tarily complying with such State water laws_---__..-------------- 

2. State law should be followed to the greatest practicable extent in acquiring 
Federal water rights. This includes following State procedural law in 
all cases involving appropriation of non-reserved water rights and 
State substantive law where that law recognizes the Federal appro- 
priative right in all pertinent respects. ..........--------.-------- 


WATER POLLUTION CONTROL 
FEDERAL WATER POLLUTION CONTROL ACT 


Generally 


1. The requirement for a permit under sec. 404 of the Federal Water Pollution 
Control Act applies to the Bureau of Reclamation to the same extent 
as any other person, and with certain exceptions the Bureau must 
obtain a permit from the Corps of Engineers prior to any discharge 
of dredged or fill material into the navigable waters__-__-.------------ 

2. Activities “affirmatively authorized by Congress,’’ which are excepted 
from sec. 10 of the Rivers and Harbors Act of 1899, are not excepted 
from sec. 404 of the Federal Water Pollution Control Act. Notwith- 
standing the exception of a discharge of dredged or fill material under 
sec. 10 of the Rivers and Harbors Act, compliance with sec. 404 is 
required .. ps2 Jf 5550 2 aS S82 ee a ee eee 

3. A permit under sec. 404 of the Federal Water Pollution Control Act is 
required for the discharge of dredged or fill material whenever: 
(a) the “discharge”? constitutes any addition of any pollutant to 
navigable waters from any discernible, confined and discrete conveyance, 
including the placement of fill and the building of any structure or 

impoundment; and (b) the ‘‘dredged material” is dredged spoil that 
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WATER POLLUTION CONTROL—Continued 
FEDERAL WATER POLLUTION CONTROL ACT—Continued 


Generally—Continued 


is excavated or dredged from the waters of the United States; or (c) 
the “fill material’ includes any material used for the primary purpose 
of replacing an aquatic area with dry land or of changing the bottom 
elevation of a water body, including any structure which requires 
rock, sand, dirt or other material for its construction; and (d) the 
discharge is made into ‘‘waters of the United States,’ which extend 
beyond those waters meeting the traditional tests of navigability to 
those encompassed by the broadest possible constitutional interpre- 
4. To secure the exemption under sec. 404(r) of the Federal Water Pollution 
Control Act for projects described in an environmental statement, 
compliance with seven specific conditions is required. The exemption 
does not apply to the maintenance of existing Federal projects, but 
only to new construction. While the exemption provides an alternative 
procedure to achieve compliance with sec. 404 of the Act for a limited 
category of Federal projects under very specific conditions, it does not 
lessen the substantive requirements that apply to the discharge of 
CvGcieec: Gl tis TNGGRISL Ss 2 Mee es Lar ee eee es ae aL 
5. To secure the exemption under sec. 404(f) (1) of the Federal Water Pollu- 
tion Control Act for the maintenance of currently serviceable struc- 
tures, compliance with four specific conditions is required. The 
exemption does not apply to the discharge of dredged material incident 
to maintenance dredging, or to new construction. ________________- 


WILD AND SCENIC RIVERS ACT 


1. Rivers administered by BLM that have been designated as components 
of the Wild and Scenic Rivers System under 16 U.S.C. §§ 1271-1287 
(1976) carry with them reserved water rights sufficient to fulfill the 
purposes OF the Act... 220. 7 eee a eee ek BARS 
2. The Wild and Scenic Rivers Act, 82 Stat. 917, 16 U.S.C. § 1284(c) (1976), 
contains an express, though negatively phrased, assertion of Federal 
BOREL MCCS AUCE PIGEON. ce es rr eee eae ee ee, 
3. The extent of the water reserved for wild and scenic rivers is the amount 
of unappropriated water necessary to protect the particular aesthetic, 
recreational, scientific, biotic or historical features which led to the 
river’s inclusion as a component of the National Wild and Scenic 
Rivers System, and to provide public enjoyment of such values- - - _- 
4. Designation of wild and scenic rivers does not automatically reserve the 
entire unappropriated flow of the river and an examination of the in- 
dividual features which led to each component river’s designation must 
be conducted to determine the extent of the reserved water right - - - - _- 


WILD FREE-ROAMING HORSES AND BURROS ACT 


1. Designation of lands as sanctuaries for wild, free-roaming horses and burros 
under the Act of Dec. 15, 1971, 16 U.S.C. § 1333 et seg. (1976), does 
not reserve water for the purposes of wild horse and burro drinking - - - 
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WILDERNESS ACT 


1. Areas which are congressionally designated as wilderness under the 
Wilderness Act of Sept. 3, 1964, 78 Stat. 890, 16 U.S.C. § 1131 et seq. 
(1976), obtain reserved water rights for the maintenance of minimum 
stream flows and lake levels (e.g., for science appreciation and primitive 
water-borne recreation) and for ecological maintenance (e.g., evapo- 
transpiration for natural communities, wildlife watering, firefighting) __ 


WILDLIFE REFUGES AND PROJECTS 
GENERALLY 


1. The National Park Service and Fish and Wildlife Service may appropriate 
water to fulfill any congressionally authorized function for areas under 
SNCIT GAMING ATION <2 on oh eee ee i ee 


RIPARIAN RIGHTS 


1. Executive branch reservations for native bird preserves, migratory bird 
refuges, game ranges, fish hatcheries, elk refuges and similar refuges 
and preserves reserved sufficient water needed for the maintenance of 
the species (e.g., ecosystem food supply, breeding habitat, fire pro- 
tection, domestic needs of Fish and Wildlife Service personnel) men- 
tioned in the executive orders establishing the individual reservations__ 

2. Executive branch refuge reservations superimposed on areas previously 
withdrawn for powersites, reclamation or other purposes obtain re- 
served water rights necessary to fulfill the specific purposes for the 
Tefuge FOservavions..-. oso Gace n tthe f Boe eee eae nS 

3. Wildlife Refuge uses authorized by the Refuge Receipts Act of 1935, 
49 Stat. 383, 16 U.S.C. § 715s(f) (1976); the Refuge Recreation Act 
of 1962, 76 Stat. 653, 16 U.S.C. §§ 460k-460k-4 (1976); and the 
National Wildlife Refuge Administration Act of 1966, 80 Stat. 927, 
16 U.S.C. §§ 668dd-668ee (1976), such as public recreational uses, 
do not obtain reserved water rights under existing precedent-------- 


WITHDRAWALS AND RESERVATIONS 
GENERALLY 


1. A Native allotment applicant, who was 5 years old at the time when the 
land was withdrawn from all forms of appropriation, is properly deemed 
to be incapable as a matter of law of having exerted independent use 
and occupancy of the land to the exclusion of others prior to the with- 
drawal and consequently the allotment application is properly re- 


2. The Board adopts the Solicitor’s conclusion that Public Land Order No. 
82 (Jan. 22, 1948) (8 FR 1599 (Feb. 4, 1948)) constituted an express 
retention for the United States of submerged lands when Alaska was 
admitted to the Union, and title to the submerged lands withdrawn 
by PLO No. 82 did not pass to the State of Alaska with statehood _- - -- 


EFFECT OF 


1. Public Land Order 82, issued in 1943, which withdrew from ‘“‘sale, loca- 
tion, selection, and entry” certain described ‘‘public lands’ in the 
Territory of Alaska, could include coastal and inland submerged lands, 
if such: were ‘the intent of the Order. ....<.23550¢ Seek oe 

2. Where the language of a withdrawal order is unclear as to whether sub- 
merged lands were included in the order which withdrew certain lands 
in the Territory of Alaska from “sale, location, or entry,’’ the with- 
drawal should be construed to carry out its intent and purpose- - ----- 
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WITHDRAWALS AND RESERVATIONS—Continued 
GENERALLY—Continued 


3. Where the description in the withdrawal order affecting lands in the 
Territory of Alaska is ambiguous, but can be interpreted to exclude 
coastal submerged lands, and where other evidence exists which tends 
to indicate that coastal submerged lands were not intended to be in- 
cluded in the order, the order will be construed to exclude coastal sub- 
merged (ands = a aa BR I er Sas ene 

4. Where evidence exists that a withdrawal of certain lands in the Territory 

of Alaska intended to include inland submerged lands, and such sub- 
merged lands are not specifically excepted from the wihdrawal, the 
withdrawal will be construed to include inland submerged lands--_-- 

. Where submerged lands were included in a withdrawal order in Alaska, 

which was in effect at the time the State entered the Union, even 
though such submerged lands were not specifically described in the 
withdrawal order, such submerged lands would not pass to the State 
at statehood pursuant to sec. 5(a) of the Submerged Lands Act_---_- 

6. The subsequent revocation of a withdrawal of submerged lands which 
prevented the State from acquiring title to such lands at statehood 
pursuant to sec. 5(a) of the Submerged Lands Act, has no effect on 
the ownership of the lands contained in the withdrawal___--______-- 

7. Where the coastal submerged lands in the Arctic National Wildlife Refuge 
were segregated by an application for a withdrawal filed by the Fish 
and Wildlife Service in Jan. 1958, 1 year before Alaska statehood, such 
application operated as an express retention of the lands at statehood 
under the Submerged Lands Act, and prevented passage of title of the 
coastal submerged lands to the State__..........----------------- 

8. A Native allotment applicant, who was 5 years old at the time when the 
land was withdrawn from all forms of appropriation, is properly 
deemed to be incapable as a matter of law of having exerted independ- 
ent use and occupancy of the land to the exclusion of others prior to 
the withdrawal and consequently the allotment application is properly 
BOIGO UHR oe es ES ese eee Se oe eae Seen ees te 


or 


POWERSITES 


1. The withdrawals of lands for powersites under 43 U.S.C. § 141 (1970) do 
not carry with them reserved water rights for purposes under the ad- 
ministration of the Department of the Interior, simply because of their 
PORCEVAGION: AS 2: DOWCIRING § oo 5 a. 55 So So eek eee} 


SPRING AND WATERHOLES 
Generally 


1. For purposes of the Executive Order of Apr. 17, 1926, the term “‘spring”’ 
means a discrete natural flow of water emerging from the earth at a 
reasonably distinct location, whether or not such flow constitutes a 
source of or is tributary to a water course, pond, or other body of sur- 
face water. The term ‘‘waterhole”’ means a dip or hole in the earth’s 
surface where surface or groundwater collects and which may serve as 
& watering piace for man or animals. 2 5 =. Ve ee ae 

2. The Executive Order withdrew, as of Apr. 17, 1926, all lands containing 
important springs and waterholes that existed as of that date on un- 
appropriated, unreserved public lands_________------------ Cee Ses tis 
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WITHDRAWALS AND RESERVATIONS—Continued 
SPRING AND WATERHOLES—Continued 


3. The Executive Order does not withdraw artificially developed sources of 
water or manmade structures for collection of water on the public 
domain. However, any interest held in those artificially developed o° 
constructed sources or structures passes to the United States upon 
abandonment by the developer or his successor in interest by virtue of 
the United States’ ownership of the land____________.....-__--.___- 

4. The Executive Order withdraws, by operation of law, lands which become 
of the character contemplated in the Order subsequent to the date of 
the Order; 7.e., vacant, unappropriated, unreserved public lands upon 
which springs or waterholes come into existence after Apr. 17, 1926____ 

5. The Executive Order withdraws all lands containing springs or waterholes 
as defined and subject to the limitations set forth above, regardless of 
whether the water source has been the subject of an official finding as 
to'itsiéxistence ‘and docations iy 2l ere Sig ain te ae ee ee 

6. The priority date for the public right to use the waters of a spring or 
waterhole withdrawn under the Order is Apr. 17, 1926, for all public 
springs and waterholes existing on that date. Those public springs and 
waterholes that naturally come into existence at a later date are with- 
drawn when they come into existence____....._..____.______--_-__- 

7. The purposes for which water is reserved under the 1926 Order are (a) 
stockwatering, (b) human consumption, (c) agriculture and irrigation, 
including sustaining fish, wildlife and plants as a food and forage 
source, and (d) flood, soil, fire and erosion control__________-_-_---- 

8. Because the Federal Land Policy and Management Act of 1976, 43 U.S.C. 
§ 1701 et seg. (1976), repealed both authorizing statutes under which 
the Apr. 17, 1926, Order was issued, springs and waterholes on the 
public domain coming into existence after Oct. 21, 1976, are not with- 
drawn by the Apr. 17, 1926, Order but must be withdrawn under other, 
still existing legislative authority to be effective____.__________----- 


on 


Rights-of-Way 


— 


. Any action taken by private party who did not have a vested State water 
right prior to Apr. 17, 1926, or had not received appropriate permission 
from the United States subsequent to that date to make use of the 
public waterhole or spring withdrawn by the Order is a nullity and of 
no force and effect. Any entry onto the reserved land for such purpose 
constitutes-a trespass 24.202. .2J chee. See rg Tes ca aS Pes ese ape ape 


State Laws 


1. The Executive Order does not affect a valid, private right to use some or 
all of the waters of such a source that vested under the applicable 
State laws, custom or usage prior to Apr. 17, 1926_________-------- 

. The Executive Order withdraws, by operation of law, any vacant, unap- 
propriated, unreserved public land upon which is located a spring or 
waterhole and for which a private vested right to use all of such water 
under applicable State law, custom and usage has previously existed 
upon abandonment or forfeiture of that State water right under the 

terms of the applicable State law, custom or usage__-___--_-------- 


i) 
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WITHDRAWALS AND RESERVATIONS—Continued 
STOCK-DRIVEWAY WITHDRAWALS Page 


1. Water sources located within stock driveways and reserved pursuant to 
sec. 10 of the Act of Dec. 29, 1916, 43 U.S.C. § 300 (1970), are re- 
served to the extent necessary to provide for stockwatering during the 
process of moving livestock through these reserved access corridors... 557 


WORDS AND PHRASES 


1. “Interest in an oil and gas lease or offer.”’ If an oil and gas lease offeror in 
an oral agreement gives another person ‘‘a claim or any prospective 
or future claim to an advantage or benefit from a lease,”’ there would 
be an interest in the lease or lease offer which must be disclosed under 
43 CFR 3102.7. That an offeror might raise a technical legal defense 
against enforcement of such an agreement in a court does not militate 
against there being a claim or avoid the consequence of the disclosure 
regulation or 43 CFR 3112.5-2 prohibiting multiple filing in drawing 
PrOCCGUres 2. h os obese eo ee en on eee Sa a NE 643 

2. “Interest in an oil and gas lease or offer.”’ Where affidavits submitted on 
appeal by an oil and gas lease offeror disclose that prior to the filing 
of an oil and gas lease offer the offeror orally agreed to give the person 
filing the offer for him either the opportunity to refuse to purchase 
the lease under terms and conditions that a third party would make 
(right of first refusal), or the opportunity to make the first offer before 
any other offer would be accepted (first right to buy), the offeror has 
given the person an interest in the offer as defined in the regulations 
to include a prospective claim to an advantage or benefit from a 


JOGGO 4.2 = 3 Se Oe ee See ee ee Oe oe US ais a So 643 
3. ‘‘Person.”’ A State is a “person” within the meaning of the Department’s 
private contest regulations_-___--__- sep ee RS Bee A te 361 
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